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ARGUMENT

I. APPELLEE COUNTY’S RESPONSE RESTS ON FACTUAL MISREPRESENTATIONS BORDERING ON BAD FAITH

A. APPELLANTS DID FILE ALL NECESSARY TORT CLAIMS WITHIN THE PRESCRIBED TIME LIMITS as already BRIEFED.

Here, Defendant County of Santa Clara through its Counsel realleges that the petitioners here failed to file a state mandated tort claim with government entities for their state-based claims prior to launching the suit. (CARB
, pp 36-38)  County Counsel either knew or should have known that Petitioners did in fact file all necessary tort claims as required within the necessary time limits with various of these defendants because the court below was briefed by Golins in opposition to this claim (CDI1 #46, pp 10-11) after this issue was raised the first time by defendant City of Palo Alto and Appellee Johnson (CDI #42, 43) City of Palo Alto argued that the Golin’s had failed to plead the filing of a tort claim in their original complaint, which appears to have been true, but Golins moved in this brief to amend to cure this trivial defect and notified defendants of their filing which would trivially defeat their claim merely by pleading it on amendment.  All filed tort claims were promptly denied by these government entities. Raising that issue again here is done in bad faith without acknowledging Appellants’ prior notifications in District Court or arguing a defense against them.

Realleging these facts augmented with supporting documents, ASER, Tab A displays the tort claim that was hand delivered to Santa Clara County Counsel’s offices on May 3, 2003, noted as “Hand Delivered” by the signer, a “J. Tabuno”, and time stamped by the Board of Supervisors on the 3rd of May, at 6:03pm, representing tort claims to the County.  This document was recently discovered to exist in the files of the Board of Supervisors’ office with their distribution stamp on it, and a copy of the front page of this document with assigned claim number 03-98, with a check besides “County Counsel” indicating that it had been received by County Counsel (ASER, Tab B).  ASER Tab C shows the same tort claim served the same day (by Mrs. Golin) at the offices of Berliner-Cohen and signed for personally by Ms. Johnson as noted on the excerpt, on May 3, 2003, on behalf of her client San Andreas Regional Center, with whom she had a retainer agreement. This tort claims was simultaneously served on Embee Manor (personal service), the State of California (certified mail) and City of Palo Alto (personal service at offices of City Attorney) (both the latter on their approved forms). Further, filing in October was the last chance to file timely lawsuit on claims for Nancy Golin according to Statutes of Limitations (SOL), so timing of this lawsuit immediately after the conservatorship trial can be further seen to be mandated by the timing of SOL’s thus merely coincidental to the filing of the present lawsuit.

 Further, the Statute of Limitations was tolled by the parents’ pending criminal proceedings that lasted 14 months and did not completely end until Mr. Golin’s dismissal in August 2004. (Mrs. Golin’s dismissal was granted on January 28, 2004, but the parents were not able to petition with their daughter as a joint party until both petitioners were exonerated.) In addition, the Statute of Limitations was tolled by the unavailability of documents or discovery of the extent of Nancy’s injuries and neglect during the period up to approximately the November 7, 2004 visit to Alta Bates Emergency Room where her broken collarbone and dislocated shoulder were found, which was approximately six months prior to the filing of these tort claims.  Various other injuries and abuses were discovered at different times since then, going up to the present where in a recent newspaper article
 former temporary conservator Georgianna Lamb has come forward with shocking new admissions of deliberate neglect and abuse by SARC and Embee that she had personal knowledge of and withheld at trial not only at times when they were responsible but at times when she was personally responsible.  She also for personal reasons conspired with SARC to conceal a witness Lynne Gelle at trial who knew of this abuse, who SARC sent to Canada during the trial discovery period and concealed when she returned and was employed by SARC. All of these people failed in their responsibility as mandated reporters, especially Ms. Street, who obstructed justice outright. In light of these admissions, Ms. Lamb must also be joined as a defendant upon remand under  TA \l "FRCP Rule 19" \s "FRCP Rule 19" \c 4 FRCP Rule 19, to avoid an unfair distribution of liability.

Further, filing of state tort claims shows further proof in support of our earlier claim that filing of 1983 was not an impromptu attempt to “relitigate” the October 2004 state court opinion because the tort claims were filed in May 2003 five months before state trial, demonstrating a prior intent to file this tort damages suit which long preceded the state conservatorship trial, and stating the causes on which such a suit was to be based.  The causes stated in the claim involved personal injuries and deprivation of personal liberties which had nothing to do with the conservatorship, showing that this case involves issues not “inextricably entangled” with the state conservatorship findings.

Furthermore, Cal. Govt. Code §910.6 TA \s "Cal. Govt. Code §910.6"  states
 that Plaintiff’s claims may be amended as prescribed without fatal results.  Here, the claims cited in the Appellants’ tort claim notice are substantially brought about by the same transaction as complained of here and therefore may be amended. The SOL timelines prescribed by Cal. Govt. Code §911.2 TA \s "Cal. Govt. Code §911.2"  are six months for Nancy’s personal injuries, which as stated were tolled by the period of obstruction of discovery by these various defendants
. Cal. CCP §335.1 TA \l "Cal. CCP §335.1" \s "Cal. CCP §335.1" \c 2 extends the time for commencement of a suit “An action for assault, battery, or injury to, or for the death of, an individual caused by the wrongful act or neglect of another” to two years.  This would at least permit commencement of a suit for such claims for chemical assault, orthopedic or neurological injury, or personal injury for the period starting November 15, 2001 to at least November 15, 2003.  The commencement date of this suit is October 23, 2003, a short time before the expiration of this 2-year SOL.

Furthermore, Cal. Govt. Code §950 TA \l "Cal. Govt. Code §950" \s "Cal. Govt. Code §950" \c 2 
 maintains that even if the County were able to sustain a claim that it was immune from suit due to petitioners’ failure to file a timely tort claim – which it is not – they still could not sustain dismissal of all claims against these various state employees from suit for individual and personal malfeasances and injuries in the course of their employment because in their case no tort claim is needed.  Thus, petitioners may sue defendant Buckmaster for malicious prosecution in her quasi-prosecutorial role, for example, or may at their discretion as necessary join DA Randy Hey under FRCP Rule 19 TA \s "FRCP Rule 19"  (Joinder of Persons Needed for Just Adjudication) and FRCP Rule 21 TA \l "FRCP Rule 21" \s "FRCP Rule 21" \c 4  (Non-joinder of parties not grounds for dismissal) for malicious prosecution as an additional party upon remand to District Court, to cure County Counsel’s defect as notified herein, and certainly may sue defendant H. Dean Stiles, Buckmaster, Rogers, Kinderlehrer and Liske and Kratzer as well, as other associated Does at DDS after discovery, for their role in conspiring to commit malicious prosecution by urging criminalization of the parents by the DA as a legal contrivance for the purpose of continuing to detain Nancy Golin without legal authority until a conservatorship could be obtained, without handicap from tort claims requirements.  Finally, it may not excuse defendant Edna Mantilla dba Embee Manor from the abuses taking place there.

B. DISTRICT COURT DID NOT REACH CONSIDERATION OF TORT CLAIMS OBJECTIONS

County Appellee first raised the tort claims failure allegation in his District Court FRCP Rule 12(b)(6) TA \l "FRCP Rule 12(b)(6)" \s "FRCP Rule 12(b)(6)" \c 4  brief, and Appellant did in fact dispute this issue in his opposing brief, rejecting this argument and putting Appellees’ on notice that this claim was false on the grounds that such claims were properly made.  Judge Alsup never addressed the question of this argument in his judgment, the question was not cited as grounds for dismissal, and so this argument is made by the County only as a de novo review issue before this Court.  None of these arguments in any case should constrain the family from their Section 1983 claims.

C. APPELLANTS DID NOT “ABANDON” STATE APPEAL AS COUNTY MISSTATED, BUT WERE THWARTED BY APPELLANTS FROM PROCEEDING

Defendant County of Santa Clara demonstrates its most unprincipled act of bad faith when Mr. Rossi knowingly misstates that Appellants “abandoned” their State appeal in the Sixth Appellate District (San Jose) attempting to defeat Appellants claim that Younger’s first prong is now mooted. Here the proceedings were presented in AOB
 at pp 27-28, and now shown on the State Court of Appeals Docket in ASER Tab D.. It cannot be fairly argued from this set of facts that Appellants exercised anything but the greatest diligence in attempting to pursue their state appeal, nor that the state court reached any findings based on the record since they never reached the opening brief let alone any findings.  

The relevance of County’s claim here is that in Huffman v. Pursue, Ltd., 420 U.S. 592 (1975) TA \l "Huffman v. Pursue, Ltd., 420 U.S. 592 (1975)" \s "Huffman v. Pursue, Ltd., 420 U.S. 592 (1975)" \c 1 , the Rehnquist court held that a federal plaintiff could not merely avoid the “ongoing” state proceeding prong of Younger merely by failing to appeal his state case in state court (Id., at 1211) on the assumption that appeal there is futile -- based on outcomes of similarly situated cases.  

This is inapposite here, however. Here the state appellate court, urged on by these federal defendants/appellants, erected an impenetrable bar to effective appeal in order to avoid a rehearing on the embarrassing facts of this case and the denials of due process.  This dismissal was not due to any voluntary act or negligent omission, as implied.  Appellants were strongly motivated by their desire to overturn state trial Judge Martin’s blatant misrepresentation of the trial evidence that so prejudices these subsequent proceedings, but were prevented from proceeding and opposed the dismissal of their case by every means they could muster.  The appellants even managed despite the immediate hardship to retain the services at very low cost of a helpful appellate attorney to substitute into the case who stayed on board until the case was abruptly dismissed before briefing without relief being afforded.   They sacrificed despite hardship to begin to pay for transcripts and received about one third of them before the case was dismissed, as presented in AOB pp 56-57.  They moved the Court of Appeals on April 20, 2004 to provide transcripts (ASER Tab E), which was denied without comment. Pursuant to this denial, they petitioned the California Supreme Court for review of the denial of transcripts and this review was promptly denied on April 28, 2004 (ASER Tab F). Pursuant to that, they included this question in a Petition for Certiorari to the US Supreme Court, filed May 23, 2004, Docket No. 04-829. This is hardly abandonment!

The State Court of Appeals dismissed the Golins’ appeal for failure to file an opening brief.  The Golins’ attorney Mr. William Gilg who donated the bulk of his time, affirmed in his final motion for relief from default that the parents were unable to proceed without an extension of time for one reason and one reason only, financial hardship rendering them previously unable to procure the transcripts which the Court of Appeals should have granted them according to the cited US Supreme Court precedential holdings. 

These Appellees are themselves responsible for exhausting Appellants’ formerly modest financial and time resources through four years of undue burden and malicious prosecution to the point where Appellee was unable despite the most painful struggles to run the gauntlet to timely procure transcripts of the trial on appeal required to appeal
. Then they moved to deny Appellee’s legitimate motions for court provided transcripts of the oral record, or alternatively a settled statement proceeding, Appellant was unable to proceed to file an opening brief in the Sixth District Court of Appeals in a timely manner despite a clear showing of hardship caused by these defendants.

D. APPELLANTS DID NOT FAIL TO PLEAD MONELL PATTERN AND PRACTICE RESPONSIBILITY IN BRIEFS IN OPPOSITION REQUESTING LEAVE TO AMEND AS SUCH 

County alleged in his Response brief that Plaintiffs failed to plead a constitutional violation and a policy and custom that caused that injury pursuant to Monell v. New York City Department of Social Services, 436 U.S. 658 (1978).  While this pleading admittedly did not appear in Appellants’ Original Complaint, it was fully plead in our Opposition Brief CDI #46, pp2-6 with a motion to amend to include this pleading and relief could have been granted in District Court upon amendment. Our pleading there is thorough but too extensive to be repeated here, but in essence, it consists of three elements: 1) Inadequacy of training of police officers due to a) the narrow focus of their training in elder abuse leading Det. Kratzer to make her more likely to misapply a set of circumstances to the pattern of dependent adult abuse for which she was trained, rather than to distinguish an innocent situation where a mother had a retarded adult child in her care, who was self-employed in her own workshop and who wanted to keep the handicapped child with her during the day, and where the child had special needs that needed to be accomodated in the mother’s workshop, and that she lacked experience in those situations to know the difference, and b) lack of proper training of police regarding laws protecting the rights of developmentally disabled adults with friends and family available from involuntary psychiatric holds under claims of “grave disability” per W&I §5008(h)(3) TA \l "W&I §5008(h)(3)" \s "W&I §5008(h)(3)" \c 2  or by virtue of having caring family or friends to care for her, by W&I §5250(d)(1) TA \l "W&I §5250(d)(1)" \s "W&I §5250(d)(1)" \c 2 
, 3) deliberate indifference or consdience shocking standards
, 4) entering into a special custodial relationship with Nancy Golin that makes them liable for failure to protect from private actions of third parties
  Even if we had failed to plead compliance with the Government Tort Claims Act, such an argument is hardly sufficient to dismiss the balance of the stated §1983 claims against the City and Det. Kratzer with prejudice.
E. PLAINTIFFS DID NOT FAIL TO PLEAD FACTS SUPPORTING A CIVIL RIGHTS CONSPIRACY AMONG THESE VARIOUS DEFENDANTS EITHER IN original complaint, DISTRICT COURT BRIEF IN OPPOSITION with motion to amend OR IN OPENING BRIEF HERE

Again, County misstates the procedural history of this case with even less success, claiming that the Appellants here failed to plead specific facts supporting a civil rights conspiracy among these various defendants (CARB, pp 40-41).  The original complaint in its entirety is rife with such facts, and this question is broadened in Plaintiff’s Brief in Opposition to the City of Palo Alto, CDI #46. pp 8-10, which County appears to have ignored, and even in the Opening Brief here, particularly but not exclusively pp 68-70 (AOB, pp 60-70). 

II. RESPONSES TO APPELLANTS’ OPENING BRIEF DENIALS OF APPLICABILITY OF DOMESTIC RELATIONS, ROOKER-FELDMAN AND YOUNGER DOCTRINES LACK MERIT

F. “ONGOING” PROCEEDINGS PRONG OF YOUNGER PURELY HYPOTHETICAL MOOTING DISMISSAL ON YOUNGER ABSTENTION GROUNDS    

County Appellee states in his response brief that, despite the premature dismissal in State Court of Appeals of the parents’ conservatorship appeal and denial of relief from default, the case is nevertheless still “ongoing” for purposes of fulfilling the first Younger prong of ongoing state proceedings, because “Probate Code §1850 mandates ongoing review of conservatorship matters” (CARB, p 30).  However, as already pointed out in AOB, p 27, the state court failed in November 2004 to even schedule a hearing to review this conservatorship as so required and therefore abrogated its mandated ongoing jurisdiction, consistent with the original conservatorship opinion and orders that the conservatorship was for an indefinite period without limitation and consistent with Judge Martin’s adamant refusal to entertain any further arguments on their merits as he did in both of the post trial hearings, on January 14, 2004 and April 1, 2004, or stop obstruction of his rulings on appeal, or to defer to another judge when challenged for obvious bias and prejudice. Appellants are not aware of any available or effective relief in state court given the past circumstances and the unlikelihood of prevailing if they have not already done so on the strong case they have already presented and the avenues they have already pursued given that the state court has merely acted as a rubber stamp for state violence to constitutional mandates.  

A jurisdictional mandate not acted upon by a state court does not constitute an “ongoing” proceeding. County’s Younger claim is thus involuntarily mooted. In Agriesti v. MGM Grand Hotels, Inc., 53 F.3d 1000 (9th Cir. 1995) TA \l "Agriesti v. MGM Grand Hotels, Inc., 53 F.3d 1000 (9th Cir. 1995)" \s "Agriesti v. MGM Grand Hotels, Inc., 53 F.3d 1000 (9th Cir. 1995)" \c 1 , this Court reversed a Younger abstention dismissal involving a criminal trespass action, "because there were no ongoing state judicial proceedings," but "only the potential for a future criminal prosecution." Id. at 1001. "[T]he potential for future state judicial proceedings ... does not trigger Younger abstention." Id. at 1002.    “Younger and its progeny have used the term ‘pending proceeding’ to differentiate between state proceedings that have already commenced from those that are merely threatened. Huffman v. Pursue, Ltd., 420 U.S. 592 (1975), TA \l "Huffman v. Pursue, Ltd., 420 U.S. 592 (1975)" \s "Huffman v. Pursue, Ltd., 420 U.S. 592 (1975)" \c 1  at 607.” (citing Flangas v. State Bar of Nevada, 655 F.2d 946 (9th Cir. 1981) TA \l "Flangas v. State Bar of Nevada, 655 F.2d 946 (9th Cir. 1981)" \s "Flangas v. State Bar of Nevada, 655 F.2d 946 (9th Cir. 1981)" \c 1 ).   Based on the faulty reasoning of the Appellee’s here, virtually any future possible proceeding theoretically available in state court would qualify as “ongoing” proceedings for Younger purposes regardless of their past proven inadequacy or mere potentiality.  Following this reasoning could render virtually any relief sought by a federal suitor for any case for federal questions under the jurisdictional mandate of 28 U.S.C. § 1343 TA \l "28 U.S.C. § 1343" \s "28 U.S.C. § 1343" \c 2  nugatory in favor the presumed supremacy of alleged state interests, surrendering legitimate federal interests to states’ interests.  Defendant County’s argument is tantamount to the astonishing proposition requiring Appellants not only to exhaust remedies in State Court once but for any potential future proceedings, i.e., forever, before gaining access to the federal courthouse for Nancy Golin’s federal claims, by which time all possible Statute of Limitations timelines would certainly have been exhausted.  Because the whole purpose of this conservatorship proceeding from these defendant’s points of view is exactly to thwart just such a feared liability lawsuit, this unfairly prejudices plaintiff’s rights to a just adjudication.  

Exhaustion of state remedies was not originally held to be a prerequisite to asserting Section 1983 jurisdiction in state court, Monroe v. Pape, 365 U.S. 167 (1961) TA \l "Monroe v. Pape, 365 U.S. 167 (1961)" \s "Monroe v. Pape, 365 U.S. 167 (1961)" \c 1 , Patsy v. Board of Regents, 457 U.S. 496 (1982) this requirement is not codified by Congress in any statute, in fact the reverse is true TA \l "Patsy v. Board of Regents, 457 U.S. 496 (1982)" \s "Patsy v. Board of Regents, 457 U.S. 496 (1982)" \c 1 .  If the federal courts sustain such an argument here, what little remains of congressionally mandated Section 1983 civil rights jurisdiction post Younger-Huffman would for all practical purposes be eviscerated.

G. STATE COURT PROCEEDINGS MAY NOT BE REVIVED ON APPEAL MOOTING CLAIMS THAT FIRST YOUNGER PRONG STILL APPLIES

In addition, a judgment is moot if interim events have completely and irrevocably eradicated the effects of an allegedly improper ruling. In Re Pintlar Corp., 124 F.3d 1310, 1312 (9th Cir. 1997) TA \l "In Re Pintlar Corp., 124 F.3d 1310, 1312 (9th Cir. 1997)" \s "In Re Pintlar Corp., 124 F.3d 1310, 1312 (9th Cir. 1997)" \c 1 . Appellants here have met the burden of establishing that the Younger first prong is no longer met, Id.; Lindquist v. Idaho State Bd. of Corrections, 776 F.2d 851, 853 (9th Cir. 1985) TA \l "Lindquist v. Idaho State Bd. of Corrections, 776 F.2d 851, 853 (9th Cir. 1985)" \s "Lindquist v. Idaho State Bd. of Corrections, 776 F.2d 851, 853 (9th Cir. 1985)" \c 1 . Effective relief may now be provided by the district court.

Here, it appears that no matter what direction we go in state court our constitutional claims will still get the runaround treatment (note infra p23).  A rehearing on the merits has been ruled out, and our substantive challenges of the state judge that refused to hear our constitutional claims for clearly demonstrated bias has repeatedly failed.  A remand would thus necessarily throw us back to the same state judge that has expressed profound bias and prejudice and unabashedly denied us due process. Now, we are burdened with false state findings that prejudice future state proceedings with no hope of review.  Undoubtedly, County Appellee would be delighted to see our state-based tort claims here in this lawsuit go back to the same state court that so openly flouted due process in the conservatorship trials.

H. TO DATE, NO COURT HAS CONSIDERED APPELLANTS’ CONSTITUTIONAL CLAIMS ON THEIR MERITS AND THUS NO CLAIM OF RES JUDICATA, COLLATERAL ESTOPPEL OR ROOKER-FELDMAN MAY PRECLUDE 

Here, Appellants attempted to present their constitutional claims to the state trial court, but were rebuffed on this and any other constitutional claims they might present as previously briefed (AOB, p52).  County Appellee styles this claim as resting on hearsay (ARB, p28), due to the absence of a record of the trial judge’s comments, or an alternative settled statement, also denied by the state court of appeals and the same trial judge that heard the case, without denying that it occurred.  However, Appellant parents were present and Mr. Golin personally did made this presentation to Judge Martin, and refers to this event in a sworn affidavit filed with the superior court in a motion for rehearing (denied) which was filed in a Request for Judicial Notice on record here (ASER, Tab F).   Both parents went over their trial notes before this document’s preparation while their memories were fresh and concurred on this unforgettable recollection.  This motion and affidavit for a rehearing was presented on January 14, 2004, where once again there was essentially no discussion of the elements of this brief or hearing on its merits permitted by Judge Martin, no time allowed for discussion, nor were there any substantive claims disputing it presented by the State at that time.  There is therefore no reason presented to doubt Mr. Golin’s and Mrs. Golin’s clear memories and affidavit that this exchange occurred, and due to the effective advocacy of these Appellants to the trial court to deny one, there is now no record on which to disprove it.  

Thus, effective relief may be provided by the district court. The facial constitutional claims have not been adjudicated. Hence, that challenge cannot be lost to the same mootness applicable to the district court's jurisdictional finding under Rooker-Feldman for the simple reason that the facial constitutional claims may be tried for the first time. Cf. Guess v. Board of Med. Exam'rs, 967 F.2d 998 (4th Cir. 1992) (noting that even when the Rooker-Feldman doctrine does not bar a claim, it "does not preclude the application of res judicata"). Here, however, the lack of merits consideration defeats any application of issue preclusion or res judicata on these federal questions, including First, Fourth, Fifth, Sixth, Eighth and Fourteenth Amendments.
I. ABSTENTION DOCTRINE CLAIMed BY APPELLEES AMOUNTS at most TO inapplicable ISSUE PRECLUSION ON MERITS OF PARENTS’ CLAIMS TO REPRESENT THEIR DAUGHTER 

Appellees argue that the Rooker Feldman doctrine bars lower federal court appellate review of state court judgments.  We disagree because Congress made it abundantly plain when it enacted §1983's predecessor, Section One of the Civil Rights Act of 1871 and subsequent reaffirmations, that it was conscious of fundamentally altering the relationship between the state and federal courts in the Reconstruction era from what it had been during early Federalist times, in granting original jurisdiction over civil rights matters to the federal courts pursuant to Section 5 of the 14th Amendment
.  Justice Brennan argued repeatedly that expansions of the Younger doctrine are inconsistent with the legislative history of section 1983 and thus reflect usurpations of congressional power
,
,
.  This could lead to the presentation of a perfectly proper question whether or not the Younger doctrine itself is an unconstitutional abuse of judicial power impermissibly superceding legislative authority when applied to federal abstention under Section 1983! 

But even if we concede for practical purposes to Rehnquist era judge-made revisions of congressionally mandated federal civil rights jurisdiction pursuant to Younger and its progeny
,
, the state court judgment was a conservatorship proceeding, not a civil rights lawsuit, and the jurisdictional question being debated here in Circuit court is hung up principally by the debatable state court findings and not the orders.  

What Appellees are really arguing here amounts at most to a claim of issue preclusion, which under the present circumstances could survive a Rooker-Feldman claim.  Because, arguendo, it is still theoretically possible even without offending “Our Federalism” for Nancy Golin to sue her conservators for federal civil rights and tort infractions without necessarily reversing the state conservatorship orders, contrary to Appellees’ argument. Deference of federal courts to state interests should be equally matched with state deference to federal interests, if the expressed good intentions of the Supreme Court in comity and federalism are to be taken seriously.  A constitutional compromise most equitable to comity on both sides of the federal/state division of labor here consistent with “Our Federalism” would argue that federal courts have developed special expertise in litigating constitutional questions that the state courts may feel hesitant to competently address, in the same way that federal courts may be uncomfortable in addressing state conservatorship laws due to their lack of special expertise in these areas
.  In addition, there is no reason to suppose that federal claims might not just as easily be “ongoing” as well, if violations of constitutional rights continue. 
The American Law Institute (ALI) concluded that, in state courts, "erroneous application of federal law may result either from a misunderstanding as to the law or from a lack of sympathy to it"
.  While the ALI noted that federal judges were subject to the same failings as state court judges, the study concluded, "that federal courts are more likely to apply federal law sympathetically and understandingly than are state courts."   This conclusion echoes Justice Douglas' admonishment three years earlier in Greenwood v. Peacock, 384 U.S. 808 (1966) TA \l "Greenwood v. Peacock, 384 U.S. 808 (1966)" \s "Greenwood v. Peacock, 384 U.S. 808 (1966)" \c 1 :  

“ Prosecution for a federally protected act is punishment for that act. The cost of proceeding court by court until the federal right is vindicated is great. Restraint of liberty may be present; the need to post bonds may be present; the hire of a lawyer may be considerable; the gantlet of state proceedings may entail destruction of a federal right through unsympathetic and adverse fact-findings that are in effect unreviewable” Id. at 844 (Douglas, J., dissenting) 
 Arguendo, the danger of an adverse federal court finding on a constitutional question leading to an unflattering implication that Nancy Golin’s state conservators were unfit due to their federal infractions, or that the state courts erred in appointing them rather than her parents, would still in the worst of holdings here be left up to the sound discretion of the state court in reviewing the conservatorship, if ever that court followed Prob C §1850 in doing that which they have not so far done. But would not necessarily direct an overturning of a state court decision that would offend Rooker-Feldman abstention doctrine because the state courts are left free to ignore the federal court if they want to, even foolishly, without disturbing the independence of the dual court system or the principles of comity and federalism. An analogous circumstance would be that where a state trustee is removed for unfitness by a state court as a consequence of a federal tax evasion or fraud conviction.

In essence, the neglected issue confounding a federal court in all such cases as this is not whether a federal court has the jurisdiction to interfere with the free exercise of a state proceeding where the state has a compelling interest, but whether a state court has the jurisdiction to interfere with the freedom of a federal court where the federal interest is great, without the total and complete abdication of federal responsibility for Section 5 enforcement under the 14th Amendment
 mandated by Congress under §1343.  

To bar a federal court from freely exercising its congressionally mandated federal question jurisdiction under 28 U.S.C. §1343 TA \l "28 U.S.C. §1343" \s "28 U.S.C. §1343" \c 2  due to an essentially unrelated type of proceeding in state court amounts to a rule that a state court’s findings impose collateral estoppel or issue preclusion upon any subsequent federal proceeding as a consequence of Rooker-Feldman. However, collateral estoppel does not always apply even in the state courts themselves for a variety of reasons.  Restatement (Second) of Judgments § 28 (1982) TA \l "Restatement (Second) of Judgments § 28 (1982)" \s "Restatement (Second) of Judgments § 28 (1982)" \c 3 
 reviews a number of circumstances clearly material and relevant to this case where issue preclusion does not apply.  Citing this authority, 

“Although an issue is actually litigated and determined by a valid and final judgment, and the determination is essential to the judgment, relitigation of the issue in a subsequent action between the parties is not precluded in the following circumstances:
(1) The party against whom preclusion is sought could not, as a matter of law, have obtained review of the judgment in the initial action
; or

(2) The issue is one of law and (a) the two actions involve claims that are substantially unrelated, or (b) a new determination is warranted in order to take account of an intervening change in the applicable legal context or otherwise to avoid inequitable administration of the laws
; or

(3) A new determination of the issue is warranted by differences in the quality or extensiveness of the procedures followed in the two courts or by factors relating to the allocation of jurisdiction between them
; or

(4) The party against whom preclusion is sought had a significantly heavier burden of persuasion with respect to the issue in the initial action than in the subsequent action; the burden has shifted to his adversary; or the adversary has a significantly heavier burden than he had in the first action; or

(5) There is a clear and convincing need for a new determination of the issue (a) because of the potential adverse impact of the determination on the public interest or the interests of persons not themselves parties in the initial action, (b) because it was not sufficiently foreseeable at the time of the initial action that the issue would arise in the context of a subsequent action22, or (c) because the party sought to be precluded, as a result of the conduct of his adversary or other special circumstances, did not have an adequate opportunity or incentive to obtain a full and fair adjudication in the initial action
.

Inability to obtain review (Subsection (1)). As noted in § 27, Comments h and i, the availability of review for the correction of errors has become critical to the application of preclusion doctrine. The exception in Subsection (1) applies only when review is precluded as a matter of law. It does not apply in cases where review is available but is not sought. Nor does it apply when there is discretion in the reviewing court to grant or deny review and review is denied; such denials by a first tier appellate court are generally tantamount to a conclusion that the questions raised are without merit
. In such instances, after a court has incidentally determined an issue that it lacks jurisdiction to determine directly, the determination should not be binding when a second action is brought in a court having such jurisdiction. The question in each case should be resolved in the light of the nature of litigation in the courts involved and the legislative purposes in allocating jurisdiction among the courts of the state.

Lack of fair opportunity to litigate in the initial action. In an action in which an issue is litigated and determined, one party may conceal from the other information that would materially affect the outcome of the case
. Such concealment may be of particular concern if there is a fiduciary relationship between the parties
. Or one of the parties may have been laboring under a mental or physical disability that impeded effective litigation and that has since been removed. Or it may be evident from the jury's verdict that the verdict was the result of compromise. Or the amount in controversy in the first action may have been so small in relation to the amount in controversy in the second that preclusion would be plainly unfair
.
In some of these instances, relief from the first judgment may be available, at least within specified time limits, see §§ 70-73; in others such relief is unavailable. But whether or not relief from the first judgment may be obtained, the court in the second proceeding may conclude that issue preclusion should not apply because the party sought to be bound did not have an adequate opportunity or incentive to obtain a full and fair adjudication in the first proceeding. Such a refusal to give the first judgment preclusive effect should not occur without a compelling showing of unfairness, nor should it be based simply on a conclusion that the first determination was patently erroneous. But confined within proper limits, discretion to deny preclusive effect to a determination under the circumstances stated is central to the fair administration of preclusion doctrine.

J. ANKENBRANDT HOLDINGS DEFEAT STATE CLAIMS TO BOTH YOUNGER AND DOMESTIC RELATIONS EXCEPTION.

In Ankenbrandt v. Richards, 504 U.S. 689 (1992), a unanimous US Supreme Court including even Justice Rehnquist himself, the architect of “Our Federalism”, Younger abstention and its progeny, held that neither the domestic relations exception nor Younger applied, significantly stating (at 2215):

“The courts below cited **2216 Younger v. Harris, 401 U.S. 37, 91 S.Ct. 746, 27 L.Ed.2d 669 (1971) TA \l "Younger v. Harris, 401 U.S. 37, 91 S.Ct. 746, 27 L.Ed.2d 669 (1971)" \s "Younger v. Harris, 401 U.S. 37, 91 S.Ct. 746, 27 L.Ed.2d 669 (1971)" \c 1 , to support their holdings to abstain in this case. In so doing, the courts clearly erred. Younger itself held that, absent unusual circumstances, a federal court could not interfere with a pending state criminal prosecution. Id., at 54, 91 S.Ct., at 755. Though we have extended Younger abstention to the civil context, see, e.g., Middlesex County Ethics Comm. v. Garden State Bar Assn., 457 U.S. 423, 102 S.Ct. 2515, 73 L.Ed.2d 116 (1982) TA \l "Middlesex County Ethics Comm. v. Garden State Bar Assn., 457 U.S. 423, 102 S.Ct. 2515, 73 L.Ed.2d 116 (1982)" \s "Middlesex County Ethics Comm. v. Garden State Bar Assn., 457 U.S. 423, 102 S.Ct. 2515, 73 L.Ed.2d 116 (1982)" \c 1 ; Ohio Civil Rights Comm'n v. Dayton Christian Schools, Inc., 477 U.S. 619, 106 S.Ct. 2718, 91 L.Ed.2d 512 (1986) TA \l "Ohio Civil Rights Comm'n v. Dayton Christian Schools, Inc., 477 U.S. 619, 106 S.Ct. 2718, 91 L.Ed.2d 512 (1986)" \s "Ohio Civil Rights Comm'n v. Dayton Christian Schools, Inc., 477 U.S. 619, 106 S.Ct. 2718, 91 L.Ed.2d 512 (1986)" \c 1 ; Pennzoil Co. v. Texaco Inc., 481 U.S. 1, 107 S.Ct. 1519, 95 L.Ed.2d 1 (1987) TA \l "Pennzoil Co. v. Texaco Inc., 481 U.S. 1, 107 S.Ct. 1519, 95 L.Ed.2d 1 (1987)" \s "Pennzoil Co. v. Texaco Inc., 481 U.S. 1, 107 S.Ct. 1519, 95 L.Ed.2d 1 (1987)" \c 1 , we have never applied the notions of comity so critical to Younger' s "Our Federalism" when no state proceeding was pending nor any assertion of important state interests made. In this case, there is no allegation by respondents of any pending state proceedings, and Ankenbrandt contends that such proceedings ended prior to her filing this lawsuit. Absent any pending proceeding in state tribunals, therefore, application by the lower courts of Younger abstention was clearly erroneous.”
In Ankenbrandt, Rehnquist and the Court in this most recent case clearly abstained from further extending civil rights abstention doctrine based on the first prong of the Younger exception, basing its holding on whether a proceeding was pending in state court.  Appellees here stated that this lawsuit was filed when there were still pending proceedings in state court
.  However, in order to satisfy the Statute of Limitations requirements complained of by County Defendant in his Response, there was no further time to delay filing this federal lawsuit.  And this depends on what is meant by “ongoing”, as we argue in §A above (infra, at 13).  Here, Ankenbrandt is precedential, but not Burris
, or Hemon
, which was a 1st Circuit case that preceded Ankenbrandt.
K. DOMBROWSKI “BAD FAITH/HARASSMENT” EXCEPTION TO YOUNGER ABSTENTION CLEARLY APPLIES HERE.  

Even if Younger were “ongoing” – which it is not – a further exception to Younger abstention defeats County Appellee’s Younger claims, bad faith/harassment.  Bad faith/harassment, as defined by the Supreme Court, "generally means that a prosecution has been brought without reasonable expectation of obtaining a valid conviction." Kugler v. Helfant, 421 U.S. 117, 126 n.6 (1975) TA \l "Kugler v. Helfant, 421 U.S. 117, 126 n.6 (1975)" \s "Kugler v. Helfant, 421 U.S. 117, 126 n.6 (1975)" \c 1  (citing Perez v. Ledesma, 401 U.S. 82, 85 (1971) TA \l "Perez v. Ledesma, 401 U.S. 82, 85 (1971)" \s "Perez v. Ledesma, 401 U.S. 82, 85 (1971)" \c 1 ). 

Here, as cited in AOB, pp 68-70, Appellees Stiles, Street, Kratzer, Buckmaster, Liske and other Does conspired to seek and pursue criminal charges by the DA on advice from DDS attorneys against the parents for supposed dependant adult abuse and neglect without a reasonable expectation of conviction and for the improper purpose of maintaining Nancy’s unlawful detention when all other legal authorities failed
.  According to the dicta in Wilson v. Thomson, 593 F.2d 1375 (5th Cir. 1979) TA \l "Wilson v. Thomson, 593 F.2d 1375 (5th Cir. 1979)" \s "Wilson v. Thomson, 593 F.2d 1375 (5th Cir. 1979)" \c 1  this prosecution can also be held to be bad faith/harassment
 notwithstanding that there was a conviction, because of improper motive and harassment.

In Shaw v. Garrison, 467 F.2d 113, 114 (5th Cir. 1972) TA \l "Shaw v. Garrison, 467 F.2d 113, 114 (5th Cir. 1972)" \s "Shaw v. Garrison, 467 F.2d 113, 114 (5th Cir. 1972)" \c 1 . The Fifth District defined three tests that established the elements of “bad faith/harassment”.  Shaw holds as follows: (1) bad faith/harassment constitutes irreparable injury in and of itself, and (2) multiple prosecutions are not necessary where bad faith/harassment is established by (a) a combination of impermissible motive and improbability of success or (b) by improbability of success alone.

We intend to prove these contentions in District Court upon remand, based on the evidence in hand and with further discovery under authority of FRCP Rule 11(b)(3) TA \l "FRCP Rule 11(b)(3)" \s "FRCP Rule 11(b)(3)" \c 4 )

The Court in Younger held out Dombrowski v. Pfister, 380 U.S. 479, 85 S.Ct. 1116, 14 L.Ed.2d 22 (1965) TA \l "Dombrowski v. Pfister, 380 U.S. 479, 85 S.Ct. 1116, 14 L.Ed.2d 22 (1965)" \s "Dombrowski v. Pfister, 380 U.S. 479, 85 S.Ct. 1116, 14 L.Ed.2d 22 (1965)" \c 1 , as an example of an exceptional case justifying federal intervention. Three circumstances in Dombrowski existed which distinguish it from Younger: (1) a prosecution brought without the reasonable expectation of a conviction; (2) a prosecution motivated to discourage constitutionally protected activity; and (3) the prosecution threatened to bring more indictments.

L. YOUNGER IS NEVER AN ABSOLUTE BAR TO FEDERAL INTERVENTION IN CASES OF “GREAT AND IMMEDIATE IRREPARABLE INJURY”

“Despite the concerns underlying the Younger abstention principle, however, in certain cases the duty of the federal courts to vindicate and protect federal rights must prevail over the policy against federal court interference with state criminal proceedings. The federal courts have consistently and repeatedly affirmed that their abhorrence of enjoining a pending state prosecution must yield when the state prosecution threatens a party with "great and immediate irreparable injury." See, e.g., Younger, 401 U.S. at 56, 91 S.Ct. at 757; Dombrowski v. Pfister, 380 U.S. 479, 485-87, 85 S.Ct. 1116, 1120-21, 14 L.Ed.2d 22 (1965); Collins v. County of Kendall, 807 F.2d 95, 98 (7th Cir.1986), cert. denied, --- U.S. ----, 107 S.Ct. 3228, 97 L.Ed.2d 734 (1987); Rowe v. Griffin, 676 F.2d 524, 525 (11th Cir.1982); Fitzgerald v. Peek, 636 F.2d 943, 944 (5th Cir.), cert. denied, 452 U.S. 916, 101 S.Ct. 3051, 69 L.Ed.2d 420 (1981); Munson v. Janklow, 563 F.2d 933, 935 (8th Cir.1977); Timmerman v. Brown, 528 F.2d 811, 815 (4th Cir.1975).” The requisite threatened injury must be more than simply "the cost, anxiety, and inconvenience of having to defend against a single criminal prosecution * * *." Younger, 401 U.S. at 46, 91 S.Ct. at 751. The injury threatened is both great and immediate, however, when "defense of the State's criminal prosecution will not assure adequate vindication of constitutional rights," Dombrowski, 380 U.S. at 485, 85 S.Ct. at 1120, or when the prosecution is initiated in bad faith or to harass the defendant. See, e.g., Cameron v. Johnson, 390 U.S. 611, 617-18, 88 S.Ct. 1335, 1338, 20 L.Ed.2d 182 (1968); Central Ave. News, Inc. v. City of Minot, 651 F.2d 565, 568-70 (8th Cir.1981). In this context, bad faith "generally means that a prosecution has been brought without a reasonable expectation of obtaining a valid conviction." Kugler v. Helfant, 421 U.S. 117, 126 n. 6, 95 S.Ct. 1524, 1531 n. 6, 44 L.Ed.2d 15 (1975); see also Central Ave. News, 651 F.2d at 570. Bad faith and harassing prosecutions also encompass those prosecutions that are initiated to retaliate for or discourage the exercise of constitutional rights. See, e.g., Younger, 401 U.S. at 48, 91 S.Ct. at 752 (Dombrowski defendants were threatened with great and immediate irreparable injury because prosecutions were initiated "to discourage them and their supporters from asserting and attempting to vindicate the constitutional rights of Negro citizens of Louisiana.") (quoting Dombrowski, 380 U.S. at 482, 85 S.Ct. at 1119); Heimbach v. Village of Lyons, 597 F.2d 344, 347 (2d Cir.1979) (per curiam) (allegation that state criminal prosecution was initiated to chill first amendment rights sufficient to remove Younger bar against federal court interference). A showing that a prosecution was brought in retaliation for or to discourage the exercise of constitutional rights "will *1110 justify an injunction regardless of whether valid convictions conceivably could be obtained." Fitzgerald v. Peek, 636 F.2d 943, 945 (5th Cir.1981) (emphasis added). The state does not have any legitimate interest in pursuing such a prosecution; "[p]erhaps the most important comity rationale of Younger deference--that of respect for the State's legitimate pursuit of its substantive interests--is therefore inapplicable." Wilson v. Thompson, 593 F.2d 1375, 1383 (5th Cir.1979) (citations omitted). 

Here we see Nancy Golin who continues to suffer untreated and concealed injuries, neurological impairment due to drugging and uncontrolled seizures, terrible dental neglect, caregiver abuse, a lifethreatening esophageal disorder, deliberate indifference and medical neglect and untold intentional infliction of emotional distress. We do not know the exact extent of these injuries because of the ongoing coverup of medical information, but it must be assumed that if relief was granted in District Court and discovery were granted these facts would be disclosed, whereas in state courts there is no effective discovery available other than what the state chooses to release nor any current discovery available, making the state courts a manifestly inadequate forum.

M. STATE REMEDIES ARE AVAILABLE IN THEORY BUT ARE INADEQUATE DUE TO LOCAL INFLUENCE AND PECUNIARY INTEREST, constituting “INADEQUATE STATE FORUM” EXCEPTION

In Gibson v. Berryhill, 411 U.S. 564, 578-80 (1973) TA \l "Gibson v. Berryhill, 411 U.S. 564, 578-80 (1973)" \s "Gibson v. Berryhill, 411 U.S. 564, 578-80 (1973)" \c 1 , the US Supreme Court suggested that federal intervention is appropriate under the umbrella exception of "inadequate state forum" if state tribunals are biased and unable to be trusted on a particular issue.  Here, intervention must be understood to mean intervention in the sense that County misapplies it, to the presumption that the state proceedings are “ongoing” which we dispute as well according to the preceding arguments. In a less glorified case, Gerstein v. Pugh, 420 U.S. 103, 108 n.9 (1975) TA \l "Gerstein v. Pugh, 420 U.S. 103, 108 n.9 (1975)" \s "Gerstein v. Pugh, 420 U.S. 103, 108 n.9 (1975)" \c 1 , the Court extended the inadequate state forum exception beyond the bounds of bias by observing that federal intervention is proper when the state proceedings are unlikely to afford a remedy to constitutional harms. The fundamental inquiry appears to be two-prong: (1) whether the state agency or judiciary is so biased on a particular issue that the usual procedural safeguards are rendered inadequate or (2) whether the state forum fails to offer an adequate remedy.  Here it is clear that while a remedy is supposedly offered it is inadequate.
N. HELDRIS DISTRICT COURT CASE CITED IS NOT DETERMINATIVE HERE

As already pointed out (AOB, p60), Heldris was a District Court case not a Supreme Court case, nor a Circuit Court holding, and Ankenbrandt would most certainly have overruled it on the issue of domestic relations.  Further, Heldris wrongly argued that the mere existence of an apparatus providing a state remedy rendered state remedies theoretically adequate to provide due process depriving a federal suitor of a competent constitutional forum, regardless of how unfair or inadequate that procedure might actually be.  County Appellee reasserts that claim in his response (CARB, p30).  

O. DEFENDANT STREET’S MISREPRESENTATION CANNOT BE EXCUSED AS MERE “PROFESSIONAL JUDGMENT” BUT AS PLAIN OBSTRUCTION OF JUSTICE

County Appellee’s brief argues in essence that we never alleged that Ms. Street did anything else but exercise her professional judgment in her client’s behalf (CRB, p43).  We disagree, totally.  We certainly did more than so allege.  One is tempted to ask, what profession was she exercising judgment in, and who is her client?  She is not a prosecutor, nor an investigator, and she performed neither of these roles.  Ms. Street, who repeatedly stood up in court and objected to the admission of every piece of evidence showing state abuse of her purported client?  Who called all her supposed client’s doctors telling them to keep quiet about state abuse and counseled defiance of legitimate subpoenas?  Who in her closing argument cried out, “She drew blood!” to attempt to slur the non-dangerousness of her client? Who intimidated and harassed cooperative witnesses that could truthfully tell Nancy’s story between sessions outside of the purview of the trial court in the corridor in open view of the Plaintiffs? We may ask, who did represent Nancy’s voice in court? 

The citations presented by County are inapposite here because of the unusual situation with Nancy being an incompetent unrepresented adult.  What kind of “relationship” between client and attorney as alleged by County (Ibid) could Ms. Street ever claim to have, when in this case unlike a usual public defender Nancy is mute and incompetent, and Ms. Street determined to advocate her conservatorship before she ever laid eyes on her without ever gathering information from the family?  

Does she represent Nancy Golin or the group home industry?  That is what we intend to find out through effective discovery which was barred by Ms. Street herself.  She railroaded her so-called client Nancy Golin into continuing abusive and neglectful state care and ruthlessly defamed Nancy’s parents in order to do it, just as in every other case where she represented an incapacitated client that we know of.  How can her illegal actions be tolerated by the state courts as mere “professional judgment”? Her actions constituted plain illegal obstruction of justice, tolerated by the state courts.

P. THOMPSON CASE CITED BY COUNTY IS INAPPOSITE HERE

The Thompson case cited by the County Thomson v. Thompson, 484 U.S. 174, 185 (1988) TA \l "Thomson v. Thompson, 484 U.S. 174, 185 (1988)" \s "Thomson v. Thompson, 484 U.S. 174, 185 (1988)" \c 1 , is inapposite to the domestic relations exception claimed by County because it invoked a dispute between parents in federal court, not dispute between state and parents.  When two parents battle they are parties at the same hierarchy of preferential rights, but when two parents battle together with a state the parents constitutionally have clear preference so the issues are very different, and the state is a party to the dispute unlike a parental custody battle, but state courts here are both arbiter and petitioner – a profound difference.

III. APPELLEE JOHNSON’S DISCLAIMERS LACK MERIT   

Q. JOHNSON ASSUMED AN ELEVATED DUTY OF CARE TOWARDS NANCY GOLIN BEYOND HER ROLE AS SARC ATTORNEY OR TRIAL DUTIES ABROGATING HER IMMUNITY WHEN IT INFLICTED PERSONAL INJURY AND NEGLECT, for which she is liable as tortfeasor.

Ms. Johnson argues that she is immune from suit by virtue of absolute judicial immunity as attorney for SARC during the conservatorship trial.  This was dealt with in Appellants’ briefs in opposition to Ms. Johnson’s motions to dismiss (CDI ##49, 54, 55) and as we argued this is misleading and erroneous for reasons restated here. (See, PLAINTIFFS’ CONCLUDING BRIEF IN OPPOSITION TO DEFENDANT NANCY J. JOHNSON’S MOTION TO DISMISS…, p2, CDI #54) It is important to note that Ms. Johnson did not merely act as a trial attorney on one instance, but was involved with Nancy throughout the period in advance of that trial when SARC was temporary conservator, and was consulted for decisions concerning care issues when SARC almost killed Nancy on several occasions through neglect and abuse.  As we argued in our final brief in opposition to Johnson’s motion to dismiss, when SARC became Nancy Golin’s conservator in February 2003, Johnson became attorney for Nancy Golin’s conservators as well.  She therefore did not only act as an attorney for her client SARC but assumed an elevated duty of care to Nancy Golin, analogous to any fiduciary responsibility such as that of an attorney for a trust.  She was consulted by SARC and made decisions vital to Nancy’s interests, for questions concerning her care, the advocacy and resumed use of psychotropic medications that injured her, considerations of her medical treatment, or strategic withholding of it, suborning of witnesses to perjure themselves concerning abuse in state care, and blocking of discovery of injuries misapplying SARC’s powers to control medical records, powers to control social contacts and their powers to order doctors not to comply with discovery, along with co-conspirator Street.  If SARC made decisions that caused injuries to Nancy or exposed her to danger and Johnson knew or should have known of it, Johnson was responsible for “failure to prevent”, i.e., 42 U.S.C. §1986 TA \l "42 U.S.C. §1986" \s "42 U.S.C. §1986" \c 2 , or advise her client of the potential consequences of these acts, and if they failed to heed her warnings she had a duty to withdraw.  Johnson had a vicarious liability in her dual role.  These decisions she made on behalf of her client SARC concerning Nancy quite apart from her attorney role in the pursuance of the conservatorship during the pendency of the trial directly affected Nancy Golin’s health, liberty and safety, independently from Street.  In other words, Ms. Johnson cannot seriously argue immunity from all her acts merely because she is an attorney just following orders. For example, if Ms. Johnson struck Nancy with her automobile or hit her on the head, she would be just as liable for her injuries notwithstanding that she is a member of the bar in good standing.  Despite her denials to the contrary, Johnson engaged in a conspiracy with Appellee Street to deny Nancy Golin her liberty and inflict personal injury, neglect, deliberate indifference, failure to report ongoing abuse, suborning perjury, denial of due process and intentional
 infliction of emotional distress during their prior temporary conservatorship.

Further, when Nancy’s supposed attorney Street filed her frequent joinder motions with Johnson’s briefs and arguments on matters affecting Nancy, she merely deferred to Johnson’s decisions who thus by default became Nancy’s de facto attorney as well, establishing further that Johnson assumed an elevated duty of care to Nancy beyond that of a mere attorney for SARC with judicial immunity.

R. JOHNSON’S “TRUE PURPOSE” ARGUMENT ALLEGING TO SHOW COMPLAINT SEEKS TO “RELITIGATE” STATE COURT DECISION IS WITHOUT MERIT.

Here, Appellee Johnson seeks “telltale” clues in her readings of the Appellees’ Original Complaint as to the Golins true purpose of filing this civil rights lawsuit (JRB
, p 18), when the federal constitutional harms and personal injuries that have never been adjudicated on their merits by any court are so abundant that they simply cry out for relief.  Inferring a supposed hidden agenda to this case when so many glaringly obvious ones exist, by attempting to find an inference that the Golins are merely attempting to “relitigate” their claims, is unnecessary and no divination is needed.  

The parents claims are not being “relitigated” because they were not fully and fairly litigated in state court in the first place, and no state court has addressed these constitutional claims on their merits due to the complete and total disinterest of the state courts in hearing them.  The State defendants and Ms. Johnson herself have nearly killed or maimed Nancy Golin on several occasions and yet no state court will act to protect Nancy’s constitutional rights, and the state courts have essentially said injuring her or nearly killing her are okay as long as state actors are doing it.  Having conspired in every way possible to deprive the family of any possibility of a full and fair proceeding in state courts, they now attempt to cry “foul” when the parents try to take the essentially unlitigated – and therefore unexhausted -- constitutional portions of these questions to a competent federal forum, and deprive them of a fair hearing there as well.  

The true motivation of the parents is no secret: their undisguised rage and fury at the uninhibited injustice, injury and violence, and plain torture that has been done by these state defendants to their daughter and to themselves contrary to the federal constitution that no state court has seen fit to address on their constitutional merits.  The complaint is complete in itself on its face and is what it says it is.  Inferring a hidden purpose from inartful pro se drafts in order to defeat its claims is a worthless defense.  Ms. Johnson herself reveals her dislike for constitutional issues most clearly when she mischaracterizes the Golin’s complaint as having merely been an attempt at an improper appeal “under the guise of ‘constitutional’ claims” (JRB, p 19).  The Constitution is not a “guise”.  If the family is able to state an effective constitutional claim on which relief can be granted upon their original complaint or upon amendment, then they are entitled to pursue it regardless of whatever inferences these defendants attempt to imply by searching between the lines.

S. RETARDED PERSONS HAVE BEEN MADE A SUSPECT CLASS FOR PURPOSES OF sECTION 1985(3) PURSUANT TO ADA AND SUBSEQUENT CASE LAW 

Johnson alleges in her brief (JRB, p.27) that the parent appellants failed to establish the requisite class-based discriminatory animus, or show that handicapped persons are a protected class for purposes of §1985(3).
   She cites numerous cases attempting to show that this is true, but her research is misleading the only case that denies class based discriminatory status that she cites D’Amato v Wisconsin Gas Co., 760 F.2d 1474, 1986 (7th Cir. 1985) TA \l "D’Amato v Wisconsin Gas Co., 760 F.2d 1474, 1986 (7th Cir. 1985)" \s "D’Amato v Wisconsin Gas Co., 760 F.2d 1474, 1986 (7th Cir. 1985)" \c 1  reflect holdings of courts prior to the congressional enactment and codification of the Americans with Disabilities Act (ADA), in which Congress clearly and expressly established this right.  Subsequent to the ADA, courts became more lenient about granting protected class status to handicapped persons.  This argument was previously aired in District Court, including this same argument by Ms. Johnson in her joinder motion with the City of Palo Alto (CDI #43), and decisively answered in Plaintiff’s Brief in Opposition (CDI #46, pp 11-14). 
She cites, Lopez v Arrowhead Ranches 523 F. 2d 924, 927 (9th Cir 1975), Sever v Alaska Pulp Corp, 978 F. 2d 1529, 1536 (9th Cir 1992), Butler v Elle, 281 F.3d  1014, 1928 (9th Cir 2002), Bretz v. Kelman, 773 F.2d 1026, 1928 (9th Cir. 1985) for this proposition, none of which establish that the mentally handicapped cannot constitute a protected class, only supporting the unremarkable proposition that §1985 claims need to be supported by a claim of class based animus motivating the behavior, a claim we do not deny nor have we failed to establish in our pleadings.  Another case Johnson cited, Ramirez v. City of Reno, 925 F.Supp. 681, D.Nev.,1996 TA \l "Ramirez v. City of Reno, 925 F.Supp. 681, D.Nev.,1996" \s "Ramirez v. City of Reno, 925 F.Supp. 681, D.Nev.,1996" \c 1 , was denied on other grounds.
Moire on point, we, cited Larson by Larson v. Miller, 55 F.3d 1343, (8th Cir. 1995) TA \l "Larson by Larson v. Miller, 55 F.3d 1343, (8th Cir. 1995)" \s "Larson by Larson v. Miller,  55 F.3d 1343, (8th Cir., 1995)" \c 1  (“We believe that § 1985(3)'s protection extends to the handicapped as a class as well as to females.”)  In People by Abrams v. 11 Cornwell Co., 695 F.2d 34 (2d Cir.1982), TA \l "People by Abrams v. 11 Cornwell Co., 695 F.2d 34 (2d Cir.1982)" \s "People by Abrams v. 11 Cornwell Co., 695 F.2d 34 (2d Cir.1982)," \c 1  the Second Circuit extended § 1985(3) protection to the class of mentally retarded individuals, noting that "[c]ases since Griffin v. Breckenridge
 have been generous in applying section 1985(3) to nonracial classifications, even though some of the classifications would not receive strict scrutiny under the equal protection clause." Id. at 42. See also Trautz v. Weisman, 819 F.Supp. 282, 290-295 (S.D.N.Y.1993) TA \l "See also Trautz v. Weisman, 819 F.Supp. 282, 290-295 (S.D.N.Y.1993)" \s "See also Trautz v. Weisman, 819 F.Supp. 282, 290-295 (S.D.N.Y.1993)" \c 1 ; Tyus v. Ohio Dept. of Youth Services, 606 F.Supp. 239, 245-47 (S.D.Ohio 1985). TA \l "Tyus v. Ohio Dept. of Youth Services, 606 F.Supp. 239, 245-47 (S.D.Ohio 1985)." \s "Tyus v. Ohio Dept. of Youth Services, 606 F.Supp. 239, 245-47 (S.D.Ohio 1985)." \c 1 
The definitive case at this point on this subject is Lake v Arnold, 112 F.3d 682 (3rd Cir. 1997), TA \l "Lake v Arnold, 112 F.3d 682, C.A.3 (Pa.),(1997)," \s "Lake v Arnold, 112 F.3d 682, C.A.3 (Pa.),(1997)," \c 1  discussed in 12 No. 9 FEDLIT 250, Federal Litigator, “Civil Rights - Conspiracy to Deny - Mentally Retarded Persons”, September 1997 TA \l "12 No. 9 FEDLIT 250, Federal Litigator, \“Civil Rights - Conspiracy to Deny - Mentally Retarded Persons\”, September 1997" \s "12 No. 9 FEDLIT 250, Federal Litigator, \"Civil Rights - Conspiracy to Deny - Mentally Retarded Persons\", September 1997" \c 5 , reaching the conclusion that “Mentally retarded, as a class, are entitled to protection afforded by civil rights conspiracy statute. 42 U.S.C.A. § 1985(3) TA \l "42 U.S.C.A. § 1985(3)" \s "42 U.S.C.A. § 1985(3)" \c 2 ”.
 Johnson here is merely recycling her argument in District Court while ignoring any notice of Appellants’ reply there and she certainly cannot claim that we failed to defeat this argument. She also alleges that we failed to establish this claim in our original complaint but that relief can be granted in District Court; this is easily amended to correct that simple pleading defect in light of to the arguments presented in the Opposition brief and here.

T. JOHNSON’S FIRM BERLINER-COHEN INDIVIDUALLY AND AS A FIRM ARE STATE ACTORS WITH FIDUCIARY CONFLICTS OF INTEREST TO PROTECT, INVOLVING OWNERSHIP OF GROUP HOMES AND PROTECTION OF THE GROUP HOME INDUSTRY, INTERESTS INVOLVING HER FIRM DIRECTLY OUTSIDE OF HER JUDICIAL IMMUNITY DUE TO LOCAL STATE INFLUENCE AND PROFITEERING IN GROUP HOMES

Here, Johnson and her firm Berliner-Cohen either as a firm or individually act not merely as attorneys for SARC, but we allege from information in our possession and witnesses which we move for leave to amend upon remand that they are also undeclared additional parties with their own sub-rosa substantial stake to protect above the mere judicial duties granting them immunity as attorneys for SARC, as we have reasonable belief we can further develop from discovery.  These interests derive from their activity either as a firm or as individuals or private investors in group homes and advocates and conduits for investments in the lucrative group home industry at the expense of the handicapped. 

A recent series of ground breaking investigative reports in the Charlotte Observer
 exposes the “gold rush” of federal funding attracting speculative, unscrupulous and unqualified entrepreneurs to invest on a large scale in group homes for the mentally disabled based largely on greed rather than genuine concern.  This has turned the mentally disabled into “cash cows” eagerly sought by state agencies such as our San Andreas Regional Center (SARC) to fill a burgeoning surplus of group home beds.  These, and other stories, document how entrepreneurs skim money from services to pay off the mortgages on these homes and then sell them at a profit often within a year, along with their kennel of children that are sold with the home.  Everyone wants to cash in on group homes due to their high turnover rates of profit.  Investors, including lawyers and judges, are alleged to participate in blind trusts to rake in unprecedented profits that are reinvested in more homes, creating a demand for more clients to fill beds that are supplied through the state court system and motivated by kickback incentives.  A prominent California nursing home watchdog characterized this as organized crime at the state level with the state probate court system awash in a sea of stolen money.  This is not just a North Carolina phenomenon, but a national one fueled by well-intended federal money and perverse incentives affecting a large segment of the local economy
.  This problem parallels the foster care crisis that has developed reported by investigative reporters such as Troy Anderson in Los Angeles
 and other reporters
 exposing nationwide corruption and waste exploiting children unnecessarily removed from their families and placed in dangerous and abusive foster homes many times more dangerous than their own homes were alleged to be, for private profit.

In the present instance, it is well known and can be documented that the attorneys for the opposition San Andreas Regional Center (SARC), Berliner-Cohen of San Jose, CA, who spearheaded the case for the state for conserving Nancy, are actually representatives of the group home industry and they themselves either as a firm or as individuals heavily invest in group homes.  The Chief Justice of the State Sixth District Court of Appeals, Hon. Conrad Rushing, has a fiduciary relationship with a now-former managing partner of Berliner-Cohen who recently left the firm, William Goines
, and is a former founder of the firm, which was originally formed as Berliner, Cohen, Flaherty and Rushing.  Rushing recently dismissed the parents state appeal just as they were starting to procure the trial transcripts, denying their appeal rights
.

Based on testimony from a Regional Center official at trial, it may be estimated that statewide conservatorships gross the Regional Centers roughly ½ Billion dollar budget in MediCare and other federal programs.  This explains in itself the apparently inexplicable determination of the Regional Centers and the State pouring what must be several millions of dollars into litigation against the Golins to prevent an adverse precedent.  When the Golins in a May 23, 2004 settlement conference suggested merely removing Nancy as a start to another less adversarial Regional Center in Merced County where they live, where DDS still has control, SARC officials objected, “that is outside our network”.  This is part of an evil pattern and practice by state agencies involved with the care of the mentally disabled motivated by greed and indifference.  

U. APPELLANTS’ ARGUMENTS REGARDING APPLICATION OF ROOKER FELDMAN ARE IN THE ALTERNATIVE AND NOT “JUMBLED”

Johnson stated that in one place Appellants argued that they could amend the petition to remove any reference to matters outside of the constitutional torts, and in another place they argue that Rooker-Feldman does not apply, and implies an inconsistency in these two arguments.  There is no inconsistency.  These are presented as two arguments for the Court to deliberate which are equally viable defenses to the district court’s dismissal.  Should the court decide that Rooker Feldman does apply then there are still amendments that can cure that defect.  However, the alternative view, that Rooker-Feldman does not apply due to expressly authorized jurisdiction in civil rights cases, the denial of a full and fair adjudication, and other reasons cited, is also viable here, and await the deliberations of this court.  In other words, even if it is held that Rooker-Feldman bars relitigation of claims in state court despite the reasons advanced, this would not be fatal to the Appellants’ case -- amendment is possible to avoid this difficulty as proposed by restricting claims to constitutional harms and personal injuries and Nancy Golin still may have her day in court for relief from the assaults on her person by these state actors.
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� CARB=County Appellee’s Response Brief; CDI = Civil Docket Item, District Court Case No. C03-CV-04752-WHA; Appellants’ Excerpts of Record = AEOR Tab #Z) ASER=Appellants’ Supplemental Excerpts of Record, separately bound.


� “Forgotten Care”, by Najeeb Hasan, San Jose Metro, January 12-18, 2005� TA \l "\“Forgotten Care\”, by Najeeb Hasan, San Jose Metro, January 12-18, 2005" \s "\"Forgotten Care\", by Najeeb Hasan, San Jose Metro, January 12-18, 2005" \c 8 �


� Cal. Govt. Code §910.6� TA \l "Cal. Govt. Code §910.6" \s "Cal. Govt. Code §910.6" \c 2 �:


(a) A claim may be amended at any time before the expiration of the period designated in Section 911.2 or before final action thereon is taken by the board, whichever is later, if the claim as amended relates to the same transaction or occurrence which gave rise to the original claim.  The amendment shall be considered a part of the original claim for all purposes.


   (b) A failure or refusal to amend a claim, whether or not notice of insufficiency is given under Section 910.8, shall not constitute a defense to any action brought upon the cause of action for which the claim was presented if the court finds that the claim as presented complied substantially with Sections 910 and 910.2 or a form provided under Section 910.4.


� Cal. Gov. Code §911.2� TA \l "Cal. Gov. Code §911.2" \s "Cal. Gov. Code §911.2" \c 2 �: “A claim relating to a cause of action for death or for injury to person or to personal property or growing crops shall be presented as provided in Article 2 (commencing with Section 915) of this chapter not later than six months after the accrual of the cause of action.  A claim relating to any other cause of action shall be presented as provided in Article 2 (commencing with Section 915) of this chapter not later than one year after the accrual of the cause of action.”


� Cal. Govt. Code §950� TA \s "Cal. Govt. Code §950" �.  “Except as otherwise provided in this chapter, a claim need not be presented as a prerequisite to the maintenance of an action against a public employee or former public employee for injury resulting from an act or omission in the scope of his employment as a public employee.”


� AOB=Appellants’ Opening Brief


� As already argued, this was not harmless error because Appellants regard the trial record as evidence of material and relevant abuse of discretion and their attorney regarded an appeal as impossible without the record.  


� The third circuit has held that the inadequacy of training may itself serve as the basis for liability where it amounts to "deliberate indifference.”  See Reitz v. County of Bucks, 125 F.3d 139, 145 (3d Cir.1997)� TA \l "See Reitz v. County of Bucks, 125 F.3d 139, 145 (3d Cir.1997)" \s "See Reitz v. County of Bucks, 125 F.3d 139, 145 (3d Cir.1997)" \c 1 �.  "[T]o make out a claim of deliberate indifference based on direct liability (i.e., insofar as the defendants are alleged to have known of and ignored [a] particular risk ... ), the plaintiffs must ... show that the defendants knew or were aware of and disregarded an excessive risk to the plaintiffs' health or safety, and they can show this by establishing that the risk was obvious." Beers-Capitol v. Whetzel, 256 F.3d 120, 135 (3d Cir.2001)� TA \l "Beers-Capitol v. Whetzel, 256 F.3d 120, 135 (3d Cir.2001)" \s "Beers-Capitol v. Whetzel, 256 F.3d 120, 135 (3d Cir.2001)" \c 1 �.  The standard is high and while deliberate indifference in a situation involving a "pattern of such injuries" requires evidence that "the defendant should have recognized the risk and responded to it," deliberate indifference to a particular risk requires a showing that the defendant knew or "must have recognized" the risk.  Id. at 138 (emphasis added).


Here, defendant City knew or should have known that Nancy Golin would not be safe at Stanford Hospital Psychiatric Ward because on record they were warned of the risk by doctors there, and that her removal constituted a risk to her safety.  The news was published in the Palo Alto Daily News at the time and the City could not claim to lack knowledge about what was happening.


� Leddy v. Township of Lower Merion, 114 F.Supp.2d 372 (E.D.Pa.2000)� TA \l "Leddy v. Township of Lower Merion, 114 F.Supp.2d 372 (E.D.Pa.2000)" \s "Leddy v. Township of Lower Merion, 114 F.Supp.2d 372 (E.D.Pa.2000)" \c 1 � (citing Miller, 174 F.3d at 375; Lewis, 523 U.S. at 849).  Miller held that a higher degree of culpability is required in "hyperpressurized situations" while a lesser degree of culpability may suffice in situations where the actor is able "to proceed in a deliberate fashion.”  Nicini v. Morra, 212 F.3d 798, 810-11 (3d Cir.2000) (en banc)� TA \l "Nicini v. Morra, 212 F.3d 798, 810-11 (3d Cir.2000) (en banc )" \s "Nicini v. Morra, 212 F.3d 798, 810-11 (3d Cir.2000) (en banc )" \c 1 � (citing Miller, 174 F.3d at 375 and applying "deliberate indifference" standard in a substantive due process action under § 1983 involving an abused foster child).  Where the state actor has time to "make unhurried judgments," conduct which is deliberately indifferent will shock the conscience.  Id. Because here, as in Nicini, the Palo Alto Police Department (as well as other defendants) had time to make unhurried judgments to insure Nancy Golin’s safety, deliberately indifferent conduct, if it existed, could shock the conscience.  See Beck v. City of Pittsburgh, 89 F.3d 966, 972 (3d Cir.1996)� TA \l "See Beck v. City of Pittsburgh, 89 F.3d 966, 972 (3d Cir.1996)" \s "See Beck v. City of Pittsburgh, 89 F.3d 966, 972 (3d Cir.1996)" \c 1 � (noting that the "deliberate indifference" standard is consistent with the Supreme Court's construction of municipal liability under 42 U.S.C. § 1983). Here the recent allegations contained in “Forgotten Care” were ones that county protection officials investigated and knew of and rather than report fulfilling their duty as mandated reporters they sought to cover up.


�  As we stated in our District Court brief, this liability attaches under § 1983 when the state fails, under sufficiently culpable circumstances, to protect the health and safety of the citizen to whom it owes an affirmative duty. See Cornelius v. Town of Highland Lake, Ala., 880 F.2d 348, 352 (11th Cir.1989)� TA \l "See Cornelius v. Town of Highland Lake, Ala., 880 F.2d 348, 352 (11th Cir.1989)" \s "See Cornelius v. Town of Highland Lake, Ala., 880 F.2d 348, 352 (11th Cir.1989)" \c 1 �.. Citing the discussion by Susavage v. Bucks County Schools Intermediate Unit No. 22, 2002 WL 109615, E.D.Pa.(2002)� TA \l "Susavage v. Bucks County Schools Intermediate Unit No. 22, 2002 WL 109615, E.D.Pa.(2002)" \s "Susavage v. Bucks County Schools Intermediate Unit No. 22, 2002 WL 109615, E.D.Pa.(2002)" \c 1 �  “Under this doctrine, a state assumes such a duty when it takes physical custody of a person or otherwise prevents him from helping himself, D.R. by L.R. v Middle Bucks Area Vocational, 972 F.2d 1364, 1370 (3rd Cir. 1992)� TA \l "D.R. by L.R. v Middle Bucks Area Vocational, 972 F.2d 1364, 1370 (3rd Cir. 1992)" \s "D.R. by L.R. v Middle Bucks Area Vocational, 972 F.2d 1364, 1370 (3rd Cir. 1992)" \c 1 �. The duty arises from "the limitations which [the state] has imposed on his freedom to act on his own behalf, through imprisonment, institutionalization, or other similar restraint of personal liberty," DeShaney, 489 U.S. at 190, and is breached where the state, "under sufficiently culpable circumstances, [fails] to protect the health and safety of the citizen.”  D.R., 972 F.2d at 1369.  Sufficiently culpable circumstances exist where the conduct in question is "deliberately indifferent.”  Nicini v. Morra, 212 F.3d 798 (3d Cir.2000)





�  See law review article, 42 Buffalo L. Rev. 501, “Federal Court Abstention in Civil Rights Cases: Chief Justice Rehnquist and the New Doctrine of Civil Rights Abstention”, by Bryce M. Baird, Spring 1994� TA \l "42 Buffalo L. Rev. 501, \“Federal Court Abstention in Civil Rights Cases: Chief Justice Rehnquist and the New Doctrine of Civil Rights Abstention\”, by Bryce M. Baird, Spring 1994" \s "42 Buffalo L. Rev. 501, \"Federal Court Abstention in Civil Rights Cases: Chief Justice Rehnquist and the New Doctrine of Civil Rights Abstention\", by Bryce M. Baird, Spring 1994" \c 5 �.


� Citing the critical discussion in 42 Buffalo L. Rev. 501, at 512-513, “It is important to recognize that the Civil Rights Acts of 1871 was intended to change the then-existing federal-state relationship. The Younger Court missed this point when it emphasized that the  [*513] policy of non-interference with state interests, or "Our Federalism," that the Court was endorsing was based on a choice by Congress made after the ‘profound debates that ushered our Federal Constitution into existence’.   ‘It should never be forgotten that 'Our Federalism,' born in the early struggling days of our Union of States, occupies a highly important place in our nation's history and its future.’   However, it was the failure of that relationship to ensure federal rights that led to the enactment of the Civil Rights Act.   Indeed, the Civil Rights Act was precisely intended to change that relationship, and allow the federal courts to act directly to vindicate federal rights. In his dissent in Younger, Justice Douglas immediately seized upon the majority's failure to apprehend this point, stating: 


“There is no more good reason for allowing a general statute dealing with federalism passed at the end of the 18th century to control another statute passed also dealing with federalism, almost 80 years later, than to conclude that the early concepts of federalism were not changed by the Civil War."   (footnotes omitted)


� See law review, 74 VALR 1141, “The Ideologies of Federal Courts Law”, by Richard Fallon, Jr., Virginia Law Review, October 1988� TA \l "74 VALR 1141, \“The Ideologies of Federal Courts Law\”, by Richard Fallon, Jr., Virginia Law Review, October 1988" \s "74 VALR 1141, \"The Ideologies of Federal Courts Law\", by Richard Fallon, Jr., Virginia Law Review, October 1988" \c 5 �, at p 1171.


� Justice Brennan blasted the Court's application of abstention principles to § 1983 claims: “In requiring the District Court to eject the federal plaintiff from the federal courthouse and to force him to seek vindication of his federal rights in pending state proceedings, the Court effectively cripples the congressional scheme enacted in § 1983. The crystal clarity of the congressional decision and purpose in adopting § 1983, and the unbroken line of this Court's cases enforcing that decision, expose Huffman and today's decision as deliberate and conscious floutings of a decision Congress was constitutionally empowered to make. It stands the § 1983 remedy on its head to deny the § 1983 plaintiff access to the federal forum because of the pendency of state civil proceedings where Congress intended that the district court should entertain his suit without regard to the pendency of the state suit. Rather than furthering principles of comity and our federalism, forced federal abdication in this context undercuts one of the chief values of federalism-the protection and vindication of important and overriding federal civil rights, which Congress, in § 1983 and the Judiciary Act of 1875, ordained should be a primary responsibility of the federal courts. Juidice, 430 U.S. at 343-44 (Brennan, J., dissenting).


� See also, 58 Fordham L. Rev. 173, “Making Younger Civil: The Consequences of Federal Court Deference to State Court Proceedings – A Response to Professor Stravitz”, by Georgene M. Vairo, Fordham Law Review, November, 1989� TA \l "58 Fordham L. Rev. 173, \“Making Younger Civil: The Consequences of Federal Court Deference to State Court Proceedings – A Response to Professor Stravitz\”, by Georgene M. Vairo, Fordham Law Review, November, 1989" \s "58 Fordham L. Rev. 173, \"Making Younger Civil: The Consequences of Federal Court Deference to State Court Proceedings – A Response to Professor Stravitz\", by Georgene M. Vairo, Fordham Law Review, November, 1989" \c 5 �.  


� Citing Patsy v. Board of Regents, 457 U.S. 496 (1982)� TA \l "Patsy v. Board of Regents, 457 U.S. 496 (1982)" \s "Patsy v. Board of Regents, 457 U.S. 496 (1982)" \c 1 � “The Civil Rights Act of 1871, along with the Fourteenth Amendment it was enacted to enforce, were crucial ingredients in the basic alteration of our federal system accomplished during the Reconstruction Era. During that time, the Federal Government was clearly established as a guarantor of the basic federal rights of individuals against incursions by state power . . . .


. . . “In passing §1 [of the Civil Rights Act of 1871], Congress assigned to the federal courts a paramount role in protecting constitutional rights.   “


…The Court in Patsy also interpreted the legislative history to indicate that Congress had intended the choice of forum to be made at the plaintiff's discretion. "Many legislators interpreted the bill to provide dual or concurrent forums in the state and federal system, enabling the plaintiff to choose the forum in which to seek relief." Id. at 506


� There is also a significant body of older case law supporting the right of access to federal courts. See, e.g., Willcox v. Consolidated Gas Co., 212 U.S. 19, 40 (1909)� TA \l "Willcox v. Consolidated Gas Co., 212 U.S. 19, 40 (1909)" \s "Willcox v. Consolidated Gas Co., 212 U.S. 19, 40 (1909)" \c 1 � ("The right of a party plaintiff to choose a Federal court where there is a choice cannot be properly denied."); Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 383 (1821)� TA \l "Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 383 (1821)" \s "Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 383 (1821)" \c 1 � ("The Constitution gave to every person having a claim upon a State, a right to submit his case to the Court of the nation.")


� American Law Institute, Study of the Division of Jurisdiction Between State and Federal Courts, 166 (1969)


� Citing 42 Buffalo L. Rev. 501, 504, “It is clear from the floor debates surrounding the Act that Congress not only intended to create a federal forum for such actions, but that both the supporters and the opponents of the amendment expected the federal courts to be the primary forum in which the newly created cause of action would be litigated”.


� Rest. 2nd Judgments §28 (2002), Topic 2. Personal Judgments, Title E. Issue Preclusion, Chapter 3. Former Adjudication: The Effects Of A Judicial Judgment, § 28. Exceptions To The General Rule Of Issue Preclusion, American Law Institute, current through Sept. 2004.


� This holds here because the state court of appeals and the trial court erected an insurmountable and unconstitutional bar to appeal by contravening the US Supreme Court’s controlling mandate in M.L.B. v S.L.J., 519 U.S.102 (1996) in providing transcripts, or alternatively permitting an elected settled statement proceeding to go forward.


� This holds here because the excuse for denying a jury trial in the state court conservatorship trial was the claim by Ms. Street that Nancy Golin was supposedly the only real party in interest here, that the only questions were supposed to be regarding her conservatorship, that Street claimed the exclusive right to speak for her, Nancy is mute and lacks the capacity to understand this question, and the state constitution barred the right of a conservatee to a jury trial on the question of who the conservators should be.  Then, instead, the trial court went beyond this and reached erroneous factual findings that prejudiced parents’ standing to defend their daughter in future proceedings such as this giving state appellee’s a purported claim of issue preclusion or res judicata without jury benefit.  Federal and constitutional law required the parents’ jury demand to be respected for future proceedings for tort claims and this Section 1983 civil rights.


� Again holds here because the constitutional issues presented in state court were expressly abrogated by the trial judge.


� Holds here due to extensive denials of due process in state court delineated in AOB, AER Tab S, ASER Tab G, including denial of discovery, denial of representation to parents, abuse of discretion in reaching inherently unreasonable factual determinations, denial of rights to produce witnesses, denial of Sixth Amendment confrontation rights of witnesses per Crawford v. Washington, 124 S.Ct. 1354 (2004),� TA \l "Crawford v. Washington, 124 S.Ct. 1354 (2004)," \s "Crawford v. Washington, 124 S.Ct. 1354 (2004)," \c 1 � which was retroactively applicable here according Teague v. Lane, 489 U.S. 288 (1989)� TA \l "Teague v. Lane, 489 U.S. 288 (1989)" \s "Teague v. Lane, 489 U.S. 288 (1989)" \c 1 � and the other claims cited.


� Here, the appellate court never heard a single brief or heard the merits of the case, and the factual determinations were not available to the court due to the denial of a record.  What portions of the record were able to be secured and reviewed were flawed with key omissions and even partial insertions of statements of testimony never heard, consistent with past behavior of this court admitted by the opposing parties.


� True here, see recent news article “Forgotten Care”, by Najeeb Hasan, San Jose Metro, January 12-18, 2005� TA \s "\"Forgotten Care\", by Najeeb Hasan, San Jose Metro, January 12-18, 2005" �, disclosing new evidence revealed of severe state abuse withheld by a witness in this matter.


� A fiduciary relationship was discovered in that Ms. Johnson’s firm was found to have private investments in group homes making them a de facto conflicted party here, and principals had fiduciary relationship with the Chief Justice of the Appeals Court, but could not be explored due to denial of any discovery rights by Ms. Street under the ridiculous and incorrect excuse of HIPAA privacy rights (see Appellants Motion to Strike Appellee SARC’s Objection to Motion for Temporary Injunction, pp 17-20, filed here January 10, 2005.)


� In fact, there was no amount in controversy in the first action because it was not a lawsuit, and that court had no jurisdiction to hear one.


� In fact, on the date that this lawsuit was filed, October 23, 2004, the state trial had concluded and there were no pending proceedings at that moment because the notice of appeal was not filed until December 19, 2004, admittedly a fine point in itself, but it is nevertheless at least clear that the federal courts were not risking interfering with a live ongoing state proceeding at that point (App., SEOR, Tab D).


� In re Burrus, 136 U.S. 586 (1890)� TA \l "In re Burrus, 136 U.S. 586 (1890)" \s "In re Burrus, 136 U.S. 586 (1890)" \c 1 �.  Burris is not a recent case as mis-cited by Johnson, the year was 1890, not 1980.


� Hemon v. Office of Public Guardian, 878 F.3d 13 (1st Cir. 1989)


� Various state defendants here also sought and pursued to the fullest extent of the law possible – and beyond – felony prosecution for an old, inactive essentially lossless bad deposit charge resurrected against Mr. Golin formerly considered a “civil matter” by police, with the same improper motive to stop the parents from opposing the conservatorship, admitted during a telephone meet and confer to Mr. Golin on October 23, 2004 by defendant Stiles, and disclosed in the APS records (AER, Tab B).  This was the only such serious conviction Mr. Golin has ever suffered, for which he served six months of home monitoring.


� See 29 Tex. Tech L. Rev. 137, “Avoiding Abstention: The Younger Exceptions”, by Brian Stagner, Texas Tech Law Review, 1998� TA \l "29 Tex. Tech L. Rev. 137, \“Avoiding Abstention: The Younger Exceptions\”, by Brian Stagner, Texas Tech Law Review, 1998" \s "29 Tex. Tech L. Rev. 137, \"Avoiding Abstention: The Younger Exceptions\", by Brian Stagner, Texas Tech Law Review, 1998" \c 5 �.


� Johnson’s brief mocks a typographic error in Plaintiff’s Original Complaint introduced by an inattentive computer spell checking error substituting “involuntary” for “intentional”.


� JRB=Johnson Reply Brief


� This must be noted as a sorry argument for an attorney that represents a state agency advocating for the rights of the disabled.


� Griffin v. Breckenridge, 403 U.S. 88, 102, 91 S.Ct. 1790, 1798, 29 L.Ed.2d 338 (1971)� TA \l "Griffin v. Breckenridge, 403 U.S. 88, 102, 91 S.Ct. 1790, 1798, 29 L.Ed.2d 338 (1971)" \s "Griffin v. Breckenridge, 403 U.S. 88, 102, 91 S.Ct. 1790, 1798, 29 L.Ed.2d 338 (1971)" \c 1 �


� Three part series, “Troubled Children, Trapped by Greed”, (Part I) by Pam Kelley & Eric Frazier, Charlotte Observer, January 15, 2005;� TA \l "\“Troubled Children, Trapped by Greed\”, (Part I) by Pam Kelley & Eric Frazier, Charlotte Observer, January 15, 2005;" \s "\"Troubled Children, Trapped by Greed\", (Part I) by Pam Kelley & Eric Frazier, Charlotte Observer, January 15, 2005;" \c 8 � “Millions wasted. The Cost? Kids’ Lives”, (Part II); by Pam Kelley & Eric Frazier, Charlotte Observer, January 16, 2005� TA \l "\“Millions wasted. The Cost? Kids’ Lives\”, (Part II); by Pam Kelley & Eric Frazier, Charlotte Observer, January 16, 2005" \s "\"Millions wasted. The Cost? Kids’ Lives\", (Part II); by Pam Kelley & Eric Frazier, Charlotte Observer, January 16, 2005" \c 8 �; “Group Homes, the Gold Rush”, by Pam Kelley & Eric Frazier, Charlotte Observer, January 16, 2005� TA \l "\“Group Homes, the Gold Rush\”, by Pam Kelley & Eric Frazier, Charlotte Observer, January 16, 2005" \s "\"Group Homes, the Gold Rush\", by Pam Kelley & Eric Frazier, Charlotte Observer, January 16, 2005" \c 8 �; “Hundreds Sent Far Away from Relatives”, by Pam Kelley & Eric Frazier, Charlotte Observer, January 16, 2005;� TA \l "\“Hundreds Sent Far Away from Relatives\”, by Pam Kelley & Eric Frazier, Charlotte Observer, January 16, 2005;" \s "\"Hundreds Sent Far Away from Relatives\", by Pam Kelley & Eric Frazier, Charlotte Observer, January 16, 2005;" \c 8 � “Children Lost in Sea of Agencies”, by Heather Vogel, Charlotte Observer, January 16, 2005� TA \l "\“Children Lost in Sea of Agencies\”, by Heather Vogel, Charlotte Observer, January 16, 2005" \s "\"Children Lost in Sea of Agencies\", by Heather Vogel, Charlotte Observer, January 16, 2005" \c 8 �; “N.C. Halts Group Home Licensing”, by Pam Kelley & Eric Frazier, Charlotte Observer, January 26, 2005� TA \l "\“N.C. Halts Group Home Licensing\”, by Pam Kelley & Eric Frazier, Charlotte Observer, January 26, 2005" \s "\"N.C. Halts Group Home Licensing\", by Pam Kelley & Eric Frazier, Charlotte Observer, January 26, 2005" \c 8 �.


� See also, “Neglect for Sale”, by Jennifer Washborne, The American Prospect, v. 11, Issue 12 (May 8, 2000)� TA \l "\“Neglect for Sale\”, by Jennifer Washborne, The American Prospect, v. 11, Issue 12 (May 8, 2000)" \s "\"Neglect for Sale\", by Jennifer Washborne, The American Prospect, v. 11, Issue 12 (May 8, 2000)" \c 8 �.


� “Study: Kids Rushed into Foster System”, Troy Anderson, L.A. Daily News, September 29, 2003� TA \l "\“Study: Kids Rushed into Foster System\”, Troy Anderson, L.A. Daily News,  September 29, 2003" \s ""Study: Kids Rushed into Foster System\", Troy Anderson, L.A. Daily News,  September 29, 2003" \c 8 �; “Money Motive in Foster Care [Children: Half of county placements unnecessary, often driven by desire for funding].”  Troy Anderson, Long Beach Press Telegram, December 6, 2003� TA \l "\“Money Motive in Foster Care [Children: Half of county placements unnecessary, often driven by desire for funding].\”, Troy Anderson, Long Beach Press Telegram, December 6, 2003" \s "\"Money Motive in Foster Care [Children: Half of county placements unnecessary, often driven by desire for funding].\", Troy Anderson, Long Beach Press Telegram, December 6, 2003" \c 8 �; “Foster Care Cash Cow ['Perverse incentive factor' rewards county for swelling system, critics say]”, Troy Anderson, L.A. Daily News, December 6, 2003� TA \l "\“Foster Care Cash Cow ['Perverse incentive factor' rewards county for swelling system, critics say]\”, Troy Anderson, L.A. Daily News, December 6, 2003" \s "\"Foster Care Cash Cow ['Perverse incentive factor' rewards county for swelling system, critics say]\", Troy Anderson, L.A. Daily News, December 6, 2003" \c 8 �; ”Children endangered in wasteful, overburdened L.A. County system”, Troy Anderson, San Gabriel Valley Tribune, December 6, 2003� TA \l "\”Children endangered in wasteful, overburdened L.A. County system\”, Troy Anderson, San Gabriel Valley Tribune, December 6, 2003" \s "\"Children endangered in wasteful, overburdened L.A. County system\", Troy Anderson, San Gabriel Valley Tribune, December 6, 2003" \c 8 �; “Auditors target $9 million in expense abuses since ‘98”, Troy Anderson, San Gabriel Valley Tribune, December 6, 2003� TA \l "\“Auditors target $9 million in expense abuses since ‘98\”, Troy Anderson, San Gabriel Valley Tribune, December 6, 2003" \s "\"Auditors target $9 million in expense abuses since ‘98\", Troy Anderson, San Gabriel Valley Tribune, December 6, 2003" \c 8 �; “Private agencies diverting millions [Audits find parties, vacations, more]”, Troy Anderson, L.A. Daily News, December 6, 2003� TA \l "\“Private agencies diverting millions [Audits find parties, vacations, more]\”, Troy Anderson, L.A. Daily News, December 6, 2003" \s "\"Private agencies diverting millions [Audits find parties, vacations, more]\", Troy Anderson, L.A. Daily News, December 6, 2003" \c 8 �;  “Foster care reform bring hope [New director, federal grant part of plans for $1.4B county system]”, Troy Anderson, Long Beach Press Telegram, December 7, 2003� TA \l "\“Foster care reform bring hope [New director, federal grant part of plans for $1.4B county system]\”, Troy Anderson, Long Beach Press Telegram, December 7, 2003" \s "\"Foster care reform bring hope [New director, federal grant part of plans for $1.4B county system]\", Troy Anderson, Long Beach Press Telegram, December 7, 2003" \c 8 �; “Critics say bonuses for adoptions warp intention, sell out children”, Troy Anderson, San Gabriel Valley Tribune, December 7, 2003� TA \l "\“Critics say bonuses for adoptions warp intention, sell out children\”, Troy Anderson, San Gabriel Valley Tribune, December 7, 2003" \s "\"Critics say bonuses for adoptions warp intention, sell out children\", Troy Anderson, San Gabriel Valley Tribune, December 7, 2003" \c 8 �; “Federal plan aims at keeping families together [Reform in child welfare viewed]”, Troy Anderson, San Gabriel Valley Tribune, December 7, 2003� TA \l "\“Federal plan aims at keeping families together [Reform in child welfare viewed]\”, Troy Anderson, San Gabriel Valley Tribune, December 7, 2003" \s "\"Federal plan aims at keeping families together [Reform in child welfare viewed]\", Troy Anderson, San Gabriel Valley Tribune, December 7, 2003" \c 8 �; “The foster care mess [Some children are put in harms way for a buck}” Long Beach Press Telegram Opinion, December 10, 2003� TA \l "\“The foster care mess [Some children are put in harms way for a buck}\” Long Beach Press Telegram Opinion, December 10, 2003" \s "\"The foster care mess [Some children are put in harms way for a buck}\" Long Beach Press Telegram Opinion, December 10, 2003" \c 8 �; “Failing the children [ County foster care system corrupted by profits]”, L.A. Daily News, December 10, 2003� TA \l "\“Failing the children [ County foster care system corrupted by profits]\”, L.A. Daily News, December 10, 2003" \s "\"Failing the children [ County foster care system corrupted by profits]\", L.A. Daily News, December 10, 2003" \c 8 �; “Improve Foster Care”, Pasadena Star-News, December 13, 2003� TA \l "\“Improve Foster Care\”, Pasadena Star-News, December 13, 2003" \s "\"Improve Foster Care\", Pasadena Star-News, December 13, 2003" \c 8 �; “Report: L.A. foster care system one of most dangerous in nation”, Mercury News (Associated Press), December 28, 2003� TA \l "\“Report: L.A. foster care system one of most dangerous in nation\”, Mercury News (Associated Press), December 28, 2003" \s "\"Report: L.A. foster care system one of most dangerous in nation\", Mercury News (Associated Press), December 28, 2003" \c 8 �; “Foster-kid cash lure may fade [Governor wants to alter system]”, Troy Anderson, L.A. Daily News, February 16, 2004� TA \l "\“Foster-kid cash lure may fade [Governor wants to alter system]\”, Troy Anderson, L.A. Daily News, February 16, 2004" \s "\"Foster-kid cash lure may fade [Governor wants to alter system]\", Troy Anderson, L.A. Daily News, February 16, 2004" \c 8 �; “Foster care shake-up weighed [Supervisors set to vote today on plan to keep families together]”, Troy Anderson, Long Beach Press-Telegram,  February 16, 2004� TA \l "\“Foster care shake-up weighed [Supervisors set to vote today on plan to keep families together]\”, Troy Anderson, Long Beach Press-Telegram,  February 16, 2004" \s "\"Foster care shake-up weighed [Supervisors set to vote today on plan to keep families together]\", Troy Anderson, Long Beach Press-Telegram,  February 16, 2004" \c 8 �; “Study finds foster-care finance key in abuses”, Troy Anderson, L.A. Daily News, May 17, 2004� TA \l "\“Study finds foster-care finance key in abuses\”, Troy Anderson, L.A. Daily News, May 17, 2004" \s "\"Study finds foster-care finance key in abuses\", Troy Anderson, L.A. Daily News, May 17, 2004" \c 8 �; “Reuniting families turning into success story for county [Number of children living in foster homes drops nearly 10%]”, Troy Anderson, L.A. Daily News, June 19, 2004� TA \l "\“Reuniting families turning into success story for county [Number of children living in foster homes drops nearly 10%]\”, Troy Anderson, L.A. Daily News, June 19, 2004" \s "\"Reuniting families turning into success story for county [Number of children living in foster homes drops nearly 10%]\", Troy Anderson, L.A. Daily News, June 19, 2004" \c 8 �;


� “Children sacrificed for the case [Allegations set up a puzzle of doubtful ethics, dubious facts]”, by Andrew Schneider and Mike Barber, Seattle Post Intelligencer, February 23, 1998� TA \l "\“Children sacrificed for the case [Allegations set up a puzzle of doubtful ethics, dubious facts]\”, by Andrew Schneider and Mike Barber, Seattle Post Intelligencer, February 23, 1998" \s "\"Children sacrificed for the case [Allegations set up a puzzle of doubtful ethics, dubious facts]\", by Andrew Schneider and Mike Barber, Seattle Post Intelligencer, February 23, 1998" \c 8 �; “Ethical Misconduct at Florida Department of Children and Families Confirmed [Secretary under fire; two officials resign]”, by Diane Hirth, Tallahassee (Fla.) Democrat, Jul. 16, 2004� TA \l "\“Ethical Misconduct at Florida Department of Children and Families Confirmed [Secretary under fire; two officials resign]\”, by Diane Hirth, Tallahassee (Fla.) Democrat, Jul. 16, 2004" \s "\"Ethical Misconduct at Florida Department of Children and Families Confirmed [Secretary under fire; two officials resign]\", by Diane Hirth, Tallahassee (Fla.) Democrat, Jul. 16, 2004" \c 8 �;  “Forgotten Children [A Special Report on the Texas Foster Care System]”, Carolyn Keeton Strayhorn, Texas Comptroller, April 2004� TA \l "\“Forgotten Children [A Special Report on the Texas Foster Care System]\”, Carolyn Keeton Strayhorn, Texas Comptroller, April 2004" \s "\"Forgotten Children [A Special Report on the Texas Foster Care System]\", Carolyn Keeton Strayhorn, Texas Comptroller, April 2004" \c 9 �.”Profiting from foster care”, by Patricia Callahan and Kirk Mitchell, Denver Post, May 22, 2000� TA \l "\”Profiting from foster care\”, by Patricia Callahan and Kirk Mitchell, Denver Post, May 22, 2000" \s "\"Profiting from foster care\", by Patricia Callahan and Kirk Mitchell, Denver Post, May 22, 2000" \c 8 �; “Child Protection at the Crossroads; Child Abuse, Child Protection and Recommendations for Reform”, by Susan Orr, Reason Public Policy Institute, Policy Study No. 262, October 1999� TA \l "\“Child Protection at the Crossroads; Child Abuse, Child Protection and Recommendations for Reform\”, by Susan Orr, Reason Public Policy Institute, Policy Study No. 262, October 1999" \s "\"Child Protection at the Crossroads; Child Abuse, Child Protection and Recommendations for Reform\", by Susan Orr, Reason Public Policy Institute, Policy Study No. 262, October 1999" \c 5 �.


� Goines is Nancy J. Johnson’s mentor and has shown a financial interest in the outcome of this case.  Ms. Johnson is a full partner in Berliner-Cohen, and the lead attorney who represented San Andreas Regional Center spearheading the Conservatorship of Nancy Golin and numerous other similarly situated cases.


� See petition for certiorari from state court concurrently before this Court, No. 04-829.
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