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BACKGROUND

Petitioners JEFFREY GOLIN and ELSIE GOLIN moved this honorable court on October 8, 2003 for a Nonsuit of the Petition of the State of California Department of Developmental Services’ Petition for Conservatorship of their daughter, Nancy Golin, and submit this brief This is necessary because of two reasons. First, Petitioner’s Motion is fundamentally defective on its face and this defect cannot be cured in this proceeding.  This Court may not by law grant the State’s petition to appoint the State.  Neither may it do so as a discretionary matter.  This is based on the following Trial Brief and Memorandum of Points and Authorities.

I. MEMORANDUM OF POINTS AND AUTHORITIES

The Petitioners, Jeffrey R. Golin and Elsie Y. Golin, parents of the proposed conservatee, respectfully submit the following Points and Authorities in Support of their Motion for Dismissal of DDS’s Petition for Conservatorship.

1. Principal Authorities in Brief 

State Petitioner on April 23, 2002, filed his Petition for limited conservatorship for Nancy K. Golin for the Director of the Department of Developmental Services (DDS), requesting six of the seven available powers.  The State’s petition was based on Article 7.5 of the Health and Safety Code, Conservatorship and Guardianship for Developmentally Disabled Persons, HSC §§416-416.23
, dealing with appointment of the Director of Developmental Services.  This petition was pursuant to a nomination on December 5, 2001 by Santi J. Rogers, Director of San Andreas Regional Center
.  Only three classes of individuals are permitted to nominate the Director of Developmental Services to a Conservatorship under Article 7.5 of the Health and Safety Code HSC §416.5 TA \l "HSC §416.5" \s "HSC §416.5" \c 1 
, and the Regional Center Director falls under none of these three categories.  In effect, DDS has nominated themselves, but this is not statutorily provided. 

Petitioner through his attorneys in preliminary argument claimed against the motion for nonsuit on this basis claiming that the Regional Center is, in effect, a friend.  But this denies the doctrine that statutory definitions are to be normally accorded their ordinary meaning unless otherwise defined by statute.  The Legislature is presumed to be capable of defining statutory terms as needed, and in this case they have not redefined Regional Center to mean friend.  If a Regional Center were intended to be one of the classes of individuals who were statutorily empowered to initiate proceedings under HSC §416.5, it would say so.  It does not.

In addition, DDS’s attorneys in preliminary argument also claimed a doctrine of non-statutory usage, in that they have been proceeding on this policy, custom and practice for the past roughly 20 years without litigation and that therefore this makes this usage statutorily effective.  If this matter had not been previously litigated, it may be time to consider doing so.  However, precedent already exists to contradict this argument.  In In Re Violet Jean C. 213 Cal.App.3d 86 the Regional Center raised similar non-statutory procedure arguments, which were rejected.  In the decision the Regional Center is quoted, “the breadth of the judicial inquiry suggested by the Hop court and the full panoply of constitutional rights afforded individuals in those proceedings provide an analogous method of judicial commitment to fill a gap in the statutory scheme.”  However the Violet C court disagreed with this notion.
Even more fundamentally, HS §416.23 bars the Director from even assuming control of Nancy Golin under these explicit circumstances, and there are no exceptions or discretion cited under law.  To quote:

“HSC §416.23: “This article does not authorize the care, treatment, or supervision or any control over any developmentally disabled person without the written consent of his parent or guardian or conservator”.

First, Nancy K. Golin did not have a conservator either at the time of the State’s nomination on 12/5/01 or petition on 4/23/02, and does not have one now since these letters have not and now cannot be extended, and furthermore DDS could not even give itself consent to become one during its tenure as temporary limited conservator from 2/4/03-9/29/03, and if it did this nomination would be untimely after the petition was initially filed.  

Second, Nancy Golin did not have at any time a legal guardian.  

Third, and most importantly, we are the parents of Nancy K. Golin and we have not and never will consent to the State’s petition either orally or in writing. 

There are no exceptions to this statute and this defect is incurable by any provisions of law.  Therefore, this Court must dismiss the State’s Petition with prejudice.

2. Details of Points and Authorities

a. Problems with State’s nomination.

HSC §4161 is cited by the State Petitioner as his authority (Exhibit A) in his April 23, 2002 Petition and Confidential Report
.  This procedure for applying for a Conservatorship by the Director of the Department of Developmental Services is a separate provision of the laws from those in the Probate Codes although it does cite references to many of those provisions under Prob C §1400 et seq.  It is the only means available for the Director to be appointed.

The necessity of a nominator was recognized by the legislature in HSC §416.5 TA \s "HSC §416.5" , establishing the qualifications for any person authorized to initiate proceedings, since only certain persons are recognized as having the power to legitimately request such proceedings.  Therefore, these qualifications cannot be circumvented by self-nomination as has been explicitly done here, and no party whose qualifications are legally accepted is available who would consent to performing such a nomination.

b. Problems with order of preference.

HSC §416.9 TA \l "HSC §416.9" \s "HSC §416.9" \c 1  states,  “The order of preference established in Section 1812 of the Probate Code for appointment of a conservator shall not apply
”.  Prob. C. §1812 TA \l "Prob. C. §1812" \s "Prob. C. §1812" \c 1  establishes that relatives, friends and parents have priority over State Agencies such as DDS.  But this is inoperable law, since while it makes inapplicable this order of preference, it leaves vacant the question of which alternative order of preference, or any order of preference, should replace it.  Should DDS by this statute have first priority over families by HSC §416.9 TA \s "HSC §416.9" ?  Or should there be no priority or equal priority?  Which standards should this Court apply in its absence?  The Court is not free to presume without authority or precedent, and the statute is mute on this question.  

However, Federal and State Law and ruling Supreme Court precedents are not mute on this issue.  W&IC §4685 TA \l "W&IC §4685" \s "W&IC §4685" \c 1  et seq states unequivocally the Legislative intent as favoring families over institutions for care of developmentally disabled children
, and requires Regional Centers to “consider every possible way to assist families in maintaining their children at home” (W&I §4685(c)(2) TA \l "W&I §4685(c)(2)" \s "W&I §4685(c)(2)" \c 1 ).  The Legislature is here clearly stating a doctrine to be accepted by Regional Centers that runs counter to “institutional bias”, the objected-to presumption of fitness by institutions rather than families which runs counter to ordinary experience and history.  W&IC §4825 defines the role of the parents or conservator further
.  In North Bay Regional Center v Sherry S 207 Cal.App.3d 449, the Court of Appeals declared in effect that the Director of Developmental Services is to be the applicant of last resort to state institutions
.  While in the instant case, the Regional Center alleges in it’s trial testimony to have no present interest in an institutional placement, the petition includes a request for the powers to place Nancy Golin in such a setting, and if given these powers as requested, they would have a strong if not unchallengeable right to do so without effective intervention being available to her and will not commit to any specific future plan for Nancy after conservatorship, claiming their rights under usage of their powers after appointment.

In 58 Ops. Atty. Gen. 688, 9-24-75, it was cited that “acting through regional centers for the developmentally disabled, the director of the state department of health…is initially responsible for instituting requisite proceedings to establish court dependencies or public guardianships for developmentally disabled minors abandoned by their parents”.

In the trial testimony of San Andreas Regional Center’s Kinderlehrer, it was stated that Regional Centers routinely report parents to Child Protective Services or Adult Protective Services based merely on their “feeling concerned” after a parent removes a child from Regional Center Service Programs.  This statement was made to counter questions about whether or not families have a right to opt out of Regional Center programs.  The claim was that, of course they do have a right to opt out, but if they do so they risk a report against them by CPS/APS; not in every case but a strong risk nevertheless especially since it was admitted that the formula for Regional Center funding had as a significant component the number of clients claimed in their catchment area giving them a financial incentive towards “feeling concerned”.  This is intimidation to force caring, concerned parents to accept services from a Regional Center that they may deem inappropriate or even harmful in their judgment, by alleging in effect that fit parents do not remove children from Regional Center services which are offered, and making these services mandatory in effect.  This situation fits exactly within the bounds of this instant case.  We do not know of a precedent for this particular constitutional matter, but it does raise issues going back to Pierce v. Society of the Sisters of the Holy Names of Jesus and Mary 45 S.Ct. 571 U.S. (1925); in which it was ruled that fit parents have a constitutionally asserted fundamental liberty interest in the direction of the upbringing and care of their children, in opting out of mandatory public schools in favor of parochial and other forms of schooling.

In Parham v. JR 442 U.S. 584, 602 (1979) TA \l "Parham v. JR 442 U.S. 584, 602 (1979)" \s "Parham v. JR 442 U.S. 584, 602 (1979)" \c 1  it was ruled that “there is a presumption that fit parents normally act in the best interests of their children”, and “so long as the parent adequately cares for his or her children, there will normally be no reason for the state to inject itself into the private realm of the familly to further question the ability of the parent to make the best decisions concerning the rearing of the parent’s children”. In the instant case, the parents have asserted that they have taken every reasonable precaution to protect Nancy Golin and have cared for her consistently for her entire life up to recently regardless of their personal situation at any time. They assert, and this Court has agreed, that Nancy Golin is a non-violent developmentally disabled adult who is of no harm to herself or others, and therefore that these principes apply. These principles were recently reasserted in the Supreme Court decision, Troxel v. Granville 137 Wash. 2d 1, 969 p.2d 21.

Neither can the State consitituionally claim that the best interests of Nancy Golin can be served best in an institutional setting. This was dealt with by the Court in Olmstead v. LC 138 F.3d 893 TA \l "Olmstead v. LC 138 F.3d 893" \s "Olmstead v. LC 138 F.3d 893" \c 1 , in which it was ruled that “institutionalization is segregation by virtue of disability” and therefore was unconstitutional. Olmsted ordered that institutional placements be disfavored in relation to community placements, and that persons who qualify for such services be placed in the “least restrictive community setting possible”. Petitioners in the instant case claim that Nancy Golin “is able to socialize with her peers” in her present placement, but overlook the parents competent long term observations that Nancy prefers to socialize with the public in general, and therefore her placement is in effect a placement in a [segregated] community and not in the community and not necessarily one that she prefers or can function in with the assistance of her parents. Parents allege that Nancy is made to feel inferior by such involuntary placements with these so-called peers and that her inclusion in the community at large is both a benefit to her and to the community as well. According to W&IC §4502, “an adult with a developmental disability has a legal right to make choices, including with whom and where he or she will live”. In Nancy Golin’s case, those choices and rights are being removed from her. In the Petitioner’s testimony, it was alleged that Nancy Golin would have “more choices in a ‘limited’ conservatorship”, and while that is true in theory when not all of these rights are normally granted in the interest of encouraging the maximum degree of independence, when the petitioned for number of rights of the conservator are six out of the available seven leaving out only marriage, and the number of choices that Nancy Golin is capable or will ever be capable of making are very limited indeed due to her severe mental retardation,  this kind of argument becomes mere doubletalk. Indeed the only rights being protected by Nancy Golin’s proposed ‘limited’ conservatorship are those of the Regional Center and the Public Defender’s office, and their wish to avoid litigation against themselves for the violation of her past civil rights abuses and her personal injuries.

Further, in this instant case, Petitioner has failed utterly to prove any claims of parental unfitness, after his arguments seemed so invincible before the trial. The actions of the parents can only be used to prove their concern and caring for the proposed conservatee under exceptionally difficult challenges. The police report and the APS report that had been the prior foundation for all the Petitioner’s arguments failed to materialize in the trial. The head of APS Buckmaster whom was previously touted as the prime witness for the Petitioner was quietly dropped from the DDS Petitioner’s witness list.  Witnesses that had previously made highly adverse statements declined to repeat those statements or admit ever making them on the witness stand.

These arguments were further supported in O’Connor v Donaldson TA \l "O’Conner v Donaldson" \s "O’Conner v Donaldson" \c 1 , 422 U.S. 563; 95 S. Ct. 2486; 45 L. Ed. 2d 396; 1975 U.S. it was ruled by the Supreme Court that, “A State cannot constitutionally confine, without more, a nondangerous individual who is capable of surviving safely in freedom by himself or with the help of willing and responsible family members or friends, and since the jury found, upon ample evidence, that petitioner did so confine respondent, it properly concluded that petitioner had violated respondent's right to liberty. Pp. 573-576. This is particularly so in the instant case as Nancy’s initial detention at Stanford University was justified, contrary to Kratzer’s application, on the basis of grave disability according to the modified application from the hospital subpoena, and not on the basis of any harm to herself or others. And on that basis her detention under W&I §5250 was denied after almost 14 days, yet the Regional Center and APS unconstitutionally continued to hold her without authority and secrete her away from family and friends in an environment that caused her harm.

It is also a concern that Nancy Golin was subjected to inappropriate psychotropic drugs by the proposed DDS Conservator while she was under their control, before she was ever conserved by anyone, and after they became temporary conservators. This was done contrary to Prob LR 11(s)(5), Prob C §3200-3212, or §3211(b), the off-label usages being defined as experimental or investigational. Also see HSC §11515. Exhibit A is a further brief of State Laws which were violated in this matter. Also see, v. UnitedStates (02-5664) 282 F.3d 560 dealing with a prisoner’s constitutional right to refuse psychotropic medications.  Medications cannot be used as punishment, for the convenience of staff, as a substitute for treatment program, or in quantities that interfere with treatment. (W&IC §5325 et seq; Mills v Rogers (1982) 457 U.S. 291. Petitioner’s willingness to violate these laws demonstrates that they are unfit to be conservators and their petition should be dismissed.

CONCLUSION

For the foregoing reasons, without limitation thereto, the Petitioners, JEFFREY R. GOLIN and ELSIE Y. GOLIN, respectfully request the above-entitled court to grant this motion for a nonsuit and dismiss the DDS Petitioner’s Petition for Conservatorship.

Dated:___________________     ______________________







ELSIE GOLIN






______________________






JEFFREY GOLIN

Nancy’s Parents and Petitioners for Conservatorship
� HSC §416� TA \l "HSC §416" \s "HSC §416" \c 1 �: “The Director of Developmental Services may be appointed as


either guardian or conservator of the person and estate, or person or


estate, of any developmentally disabled person, who is either of the


following:


Eligible for the services of a regional center….”  


Nancy Golin does qualify tor the services of a regional center.





� The nomination was at first declined by DDS in late December 2001.


� HSC §416.23: “The director may be nominated by any one of the following to


act as guardian or conservator for any developmentally disabled


person:


   (a) A parent, relative or friend.


   (b) The guardian or conservator of the person or estate, or person


and estate, of the developmentally disabled person to act as his


successor.


   (c) The developmentally disabled person.”


� Mr. Stiles diligently attempted to avoid service to us parents of his clients’ petition.  On page 2 of his application, Mr. Stiles representing his client DDS misstates under Item 10 that we parents are listed as having an unknown address, contrary to the well established knowledge of our whereabouts at the time.  On two succeeding hearings 5/21/02 and 7/9/02, according to reporter’s transcripts, Mr. Stiles knowingly misinformed the Gallagher Court that “our whereabouts were unknown”.  We were not notified of this proceeding nor were we served, until July 31, 2002 during a visit after Judge Gallagher on July 9, 2002 ordered that we either be notified or a certificate of due diligence be filed that DDS tried without success to notify us.





� Prob C §1812(b) “Subject to Sections 1810 and 1813, of persons equally


qualified in the opinion of the court to appointment as conservator


of the person or estate or both, preference is to be given in the


following order:


   (1) The spouse or domestic partner of the proposed conservatee or


the person nominated by the spouse or domestic partner pursuant to


Section 1811.


   (2) An adult child of the proposed conservatee or the person


nominated by the child pursuant to Section 1811.


   (3) A parent of the proposed conservatee or the person nominated


by the parent pursuant to Section 1811.


   (4) A brother or sister of the proposed conservatee or the person


nominated by the brother or sister pursuant to Section 1811.


   (5) Any other person or entity eligible for appointment as a


conservator under this code or, if there is no person or entity


willing to act as a conservator, under the Welfare and Institutions


Code.


� W&I §4685(a): “Consistent with state and federal law, the Legislature


finds and declares that children with developmental disabilities most


often have greater opportunities for educational and social growth


when they live with their families.  The Legislature further finds


and declares that the cost of providing necessary services and


supports which enable a child with developmental disabilities to live


at home is typically equal to or lower than the cost of providing


out-of-home placement.  The Legislature places a high priority on


providing opportunities for children with developmental disabilities


to live with their families, when living at home is the preferred objective in the child's individual program plan.”	Nancy’s Individualized Program plan in each instance was produced without any of the necessary information from the family as required by the Lanterman Act, nor were we ever invited to attend, and Nancy’s alleged signature on the January 4, 2001 IPP was obviously forged, since Nancy has no ability to write, and therefore the IPP was not legal.





� “notwithstanding the provisions of Section 6000, the admission of an adult developmentally disabled person to a state hospital or private institution shall be upon the application of the person’s parent or conservator in accordance with the provisions of Sections 4653 and 4803”





� “developmentally disabled but nondangerous adult may be admitted to state hospital only on application of parent or conservator, or if no parent or conservator is available, then following appointment of Director of Developmental Services as conservator for that purpose in conservatorship proceeding under Probate Code”
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