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DECLARATION OF JEFFREY GOLIN

I, Jeffrey R. Golin, do hereby declare as follows:

1. I am the lead plaintiff in the aforesaid action, father of co-plaintiff NANCY K. GOLIN (“Nancy”) and husband of co-plaintiff ELSIE Y. GOLIN, (“Elsie”) mother to Nancy, appearing on my own behalf in propria personam, while counsel, Mr. Wallace and Mr. Beauvais, represents my wife and daughter. 

2. I am knowledgeable concerning all the facts of this case from its inception from my own firsthand personal knowledge and experience, and if called upon I could and would competently testify thereto.

3. I have personal knowledge of the following facts pertinent to my opposition to defendant City of Palo Alto’s motion to have me and my family determined to be vexatious litigants.

No Previous History of Vexatious Litigant Determination

4. Neither my wife nor I have ever before in our lives been determined to be vexatious litigants.  We are both 66 years old.  

Previous History of Filing Lawsuits

5. The last time before this that I filed a lawsuit was in 1999, on a business related matter.  It was filed in small claims court, I had representation on appeal, and we won a $5,000 money judgment. 

6. Thus, this is the only civil lawsuit we have filed in the past nine or more years.

7. We have steadfastly avoided filing even one other meritorious lawsuit including ones that we truly needed to file, precisely in order to protect this present paramount action from any possibility of vexatious litigant determination.  

Habeas Corpus Petitions

8. Other than this, my wife and I filed a petition for Habeas Corpus in Federal District Court on behalf of Nancy in June 2003. This first petition was filed by an attorney, Mr. Eric Conner, who had represented Mrs. Golin at the end of the criminal proceeding in January 2003.  After Mr. Conner failed to prosecute the matter or communicate with me, in August 2003W hired a second attorney, Mr. Richard Canatella in San Francisco, who associated with Mr. Conner and then subsequently dropped out due to lack of assistance from Mr. Conner.  

9. Some time during this period, summer of 2003, after conversations with Mr. Canatella, I started studying federal civil rights and constitutional law in earnest myself, and filing my own briefs and motions, more out of necessity than reason. 

10. Prior to that, the only legal education I had ever attempted was a one-semester extension course in constitutional law at Harvard in 1970 (that I dropped out of), augmented by my courses in American history and classical philosophy as a liberal arts physics and math undergrad at University of Illinois in 1960 (that eventually led to an MS in Physics at MIT in 1971).

11.  I started obtaining subscriptions to WestLaw and Lexis-Nexus in 2003 and read cases and treatises from which I rapidly improved my knowledge, practicing on our motions.  I had never been interested in learning legal practice.  I did this because of the frustrating irresponsibility and lack of diligence of the attorneys we had paid substantial amounts to for representation that habitually worked for a while until they used up the money and then abandoned their clients, refusing to communicate with them. 

12. We paid Mr. Conner in sum total somewhere in excess of $15,000.  We paid Mr. Canatella somewhere around $8,000.   I could not simply put my civil rights lawsuit on hold without permanently losing my timelines.  

13. I read earlier this year on the Cal Bar website that Mr. Conner was recently permanently disbarred because of taking substantial amounts of money from another client but not prosecuting their cases and not communicating with them, exactly our experience.  More recently I learned online that Mr. Chapnik, who we hired to represent Ms. Lamb in 2002, who took $4,500 from us that he never credited us with, was also disbarred for similar offenses and because of drugs.

14. The first habeas petition was denied for failure to exhaust state remedies.  Represented again by Mr. Conner, we filed a state habeas petition in California Supreme Court in order to exhaust state remedies, in October 2003, and then I refiled the same petition on my own in November 2003.  Both California state habeas petitions were denied as usual without comment within 30 days, exhausting state remedies, satisfying federal habeas requirements.  I refiled the petition in District Court in late December 2003, in propria persona.  According to my legal research, a petition for habeas corpus cannot be counted for purposes of vexatious litigant determination. 

History of Present Civil Rights and Personal Injury Action

15. This civil rights and personal injury lawsuit for damages and injunctive relief was first filed in propria personam in federal district court in October 2003.  

16. The timing of the filing of this civil rights lawsuit in federal court right after the conservatorship trial was an unavoidable coincidence, actually having no relation to the conservatorship outcome in Superior Court.  The filing of this case in October 2003 was forced by the inflexible requirement that we not exhaust our statute of limitations bars if we ever intended to sue. We sued just within the required six months after the filing of our Tort Claim.

Evidence of Early Intent and Motivation to Sue Unrelated to Conservatorship

17. We had always intended to sue from the very beginning, for the outrageous damages, indignities and losses we had suffered, both on our own behalf and on behalf of Nancy, whether or not we won the conservatorship. 

18. For one, within weeks of our arrests and releases on November 29, 2001, we demonstrated our intent to sue, when we consulted with a San Jose attorney, Mr. Ingo Brauer, at his office, concerning the possibility of a lawsuit.  My wife and I were very angry and wanted to sue immediately.  Mr. Brauer made two pro bono special appearances on Mrs. Golin’s behalf at her arraignment and follow-up appearance, in the criminal proceeding in January 2002. It was Mr. Brauer who sought and obtained the order from Judge Manoukian providing for one-hour visits, weekly-supervised by APS. 

19. I recall Mr. Brauer’s advice very distinctly, that it would be totally impractical and even impossible to sue before our criminal charges were dropped.  I was dismayed at this and asked how it could be done then. Mr. Brauer’s advice was to concentrate on getting the criminal charges dropped first because they were more important, and said that “a court could always grant an order waiving” the time period during which the criminal proceedings were being resolved.  At the time I did not know exactly what this meant, but now I suppose he probably meant equitable tolling.  Mr. Brauer proved to be correct and we were left with no other choice but to wait, because no matter how diligently we tried, we could not get any attorney to even consider representing us or filing a suit at that time due to the (unspecified) criminal charges, that actually were dropped 14 months later in 2003.

20.  Our filing of a Tort Claim in May 2003 also evidenced our intent, six months before the conservatorship trial in October 2003.  If we had won the conservatorship of our daughter, Nancy, of course we certainly would have sued for damages.   The only reason we had sued without representation at first was that we were absolutely financially exhausted at the end of the conservatorship trial, yet the timelines could not wait without the suit being barred by time limitations.  

Conservatorship Action Brought by State, Not by Us

21. The conservatorship proceeding was not brought by us against the state, as defendants seem eager to imply.  It was brought by the state, in secret at first, in April 2002.  We were not informed of it until July 31, 2002. We were both shocked.  At that time, we reviewed the record and filed our own competing petition for conservatorship, notwithstanding the criminal charges against us.  We also encouraged Ms. Lamb to apply because we did not want Nancy to go to the state, and it was preferable to have a third party with whom we had a friendly relationship, or so we thought, be Nancy’s conservator until the criminal charges could be dropped.  This was heard in Santa Clara County Superior Court before Judge Gregory Ward in two appearances, in August and October 2002. Judge Ward said he could not give Nancy back to us because we were charged with an (unspecified) crime, but said we could always apply again when the charges were dropped.  

22. Judge Ward appointed Ms. Lamb at our own expense as temporary conservator as an interim step on October 15, 2002.  We hired attorney Michael Chapnik for Ms. Lamb, who took a deposit to file a federal civil rights suit immediately after she was appointed, and then never did.  Mr. Chapnik according to the Cal Bar web site now is also disbarred from practice of law for taking money from another client, refusing to communicate with them, not prosecuting the case, and for drug addiction.  Mr. Chapnik never filed a single paper in her case.  This is another reason why I was eventually forced to learn to represent myself.  

23. Thus, we were not plaintiffs in the matter of In Conservatorship of Nancy G. We did not bring the conservatorship action.  It was forced upon us by the state that petitioned first.  We appeared as cross-petitioners, classified as respondents. At several points along the way we had representation by counsel. 

Conservatorship Appeal and Habeas Appeal, Represented

24. In the appeal of the state conservatorship judgment, although I filed the appeal in pro per, we were finally able to afford counsel again by summer 2004, in the person of Mr. William Gilg of San Bruno, and thus we were represented nearly pro bono in that action.  Mr. Gilg continued to represent us until the appeal was dismissed without briefing or review in December 2004, because we were denied the expensive trial transcripts we needed to appeal on the record.  Mr. Gilg also represented us in the unsuccessful habeas petition appeal to the Ninth Circuit.  

Civil Rights Federal Action Without Representation

25. A review of the numerous clear errors in Judge Alsup’s District Court dismissal opinion lies outside the scope of this declaration.  Judge Alsup, it must be repeatedly reminded, did not reach any evidentiary hearing.  The matter was denied without leave to amend in one hearing on grounds of subject matter jurisdiction, claiming Domestic Relations Exception, Rooker Feldman, Younger Abstention, non-attorney parent petitioners, and a badly decided, non-precedential and inapplicable Northern District case (Heldris).  Judge Alsup openly expressed unrestrained bias against pro se litigants, and improperly took judicial notice of the disputed Santa Clara County probate opinion for the truth of the matter, upon which he based his entire opinion. 

26. During the Ninth Circuit Appeal, I virtually went through the phone book trying to find any representation on appeal, without success.  Mr. White referred me to a very large number of attorneys over a period of many months.   In declining to represent us, attorneys reasons always fell into the same categories, never doubting the merits of the case, but because the case was 1) against the deep pockets of the state, 2) so complex that they could not survive financially as sole practioners if they undertook it, and 3) the case was on the cusp of very esoteric law between contested conservatorship law, civil rights law, litigation, probate, which were almost impossible to find in one attorney or firm.

27. On appeal, the only substantive grounds that the Ninth Circuit could affirm were that the parents lacked representation by an attorney to apply as guardians ad litem for their daughter, that the parents had striven without success to find.  Again there was no de novo review, even though the Court said that was the proper standard of review.  Again, there was no evidentiary factual finding, whatever, contrary to state defendants’ persistent misrepresentations.

Parents Gain Representation in Litigation, Finally; Supreme Court Petition

28. Finally, in September 2005, I met Mr. Wallace by phone, and was immediately impressed.  Mr. Wallace reviewed our evidence book from the Ninth Circuit and our claims and spoke to others, and agreed to represent us pro bono on a petition for certiorari, mooting the Ninth Circuit non-attorney parent-petitioner objections. 

29. When the US Supreme Court denied certiorari on March 27, 2006, Mr. Wallace told me that he was so convinced of the merits of this case that he offered to continue to represent us pro bono and pro hac vice in a subsequent state action, in which we would refile our unexhausted pendent state claims that the federal court had assumed jurisdiction over during the federal phase of the action.   He offered to do this in order to preserve our rights in state court.  He emphasized the importance of finding local California Counsel to help him do this.  I obtained the approval of Geoffrey White who had attempted to help us find a competent attorney or pro bono law firm several times to act as Mr. Wallace’s attorney of record. 

30. I reviewed the statutes and consulted with some of my friends, and determined that I would refile the case in state court subject to 28 U.S.C. §1367, providing for a 30-day grace period before tolling of limits resumed.  I toyed with the notion of filing a FRCP Rule 60(b) motion, but I reasoned that if the federal courts kept insisting they did not have jurisdiction over this matter (which I did not agree with), that I had exhausted my federal claims, insisting that the proper venue for filing this case was state, then it was pointless to argue with them and time to file in state court – why fight it?

Mr. Beauvais Takes an Interest as a Local Attorney

31. At that time I heard of a case in Sacramento won by what appeared to be a brilliant trial lawyer, Mr. David J. Beauvais.  I contacted Mr. Beauvais shortly after our petition was denied by the US Supreme Court, and we met in his office later in April, 2006.  

32. Mr. Beauvais reviewed our evidence book, and agreed to consider representing us, expressing profound sympathy with our plight.  He offered his advice without a fee, and continued to consult with Mr. Wallace, without formally entering the case.  I consulted with Mr. Beauvais on every technical and procedural matter, large and small, before he entered the case.  He read my petition drafts, along with Mr. Wallace, made critical comments, and I always followed his advice.  If he advised against an action, I always followed it, even after I technically substituted myself in pro per.

Venue Choice Not Intended to be Vexatious

33. I discussed my problem with Mr. Beauvais, that we did not want to have our case heard in Santa Clara County, no matter what, after the kangaroo court probate proceeding we had been subjected to there in 2003 resulting in the preposterous Martin opinion, because of the judicial involvement in the case and the defendants, and my total lack of confidence in that court.  We studied and agreed that filing the matter in Sacramento Superior Court as an opening venue would be proper because some of the defendants, including Mr. Allenby, resided there, making it proper under CCP 395(a). I consulted with both Mr. White and Mr. Beauvais, who thought that opening venue in Sacramento, was proper on account of the residence of some of the defendants.   We did not file in Sacramento in order to vex and harass the defendants, but out of a firm belief that there was no way we could get justice in Santa Clara County, a belief that has borne out in recent events.  We have always from the very beginning, even before filing the state complaint, said we objected to having our suit heard here in a biased forum.  In other words, this was not a recent vexatious tactic we just invented to harass and delay these parties.  We proposed an alternative venue to opposing counsel, in Alameda or San Francisco, but County and SARC always rejected without consideration the request for stipulation, insisting on none other than their home county.

State Complaints Drafted and Filed

34. I drafted my original complaint with Mr. Wallace, and per Mr. Beauvais’ strong advice filed it in Sacramento right on the 30th day following the denial in the US Supreme Court. 

35. I drafted my own original complaint in accordance with my attorneys and obtained their review and approval. Mr. Beauvais advised me to just get the first complaint on file to be timely and amend it later. He reviewed the complaint and suggested numerous important improvements that I incorporated into the amended complaint, and he read the amended complaint and approved it.    

36. Meanwhile, on advice by Mr. Wallace and Mr. Beauvais, I amended and cleaned up the complaint that we had earlier filed in haste to meet the time requirements, and served the opposing parties within the statutory time limits.  Mr. Beauvais reviewed the amended complaint and made several constructive suggestions including the causes of action that I followed, saying he thought it was a very good job.

37. At this time we were still temporarily staying in Milpitas because we were trying to visit our daughter Nancy which was proving to be very difficult, so when it was necessary to travel to Sacramento for an ex parte hearing for example my wife and I did so by train arriving late the previous evening in Sacramento.  In other words, we did not do this to harass or punish the opposing parties as Palo Alto asserts, but to ensure the possibility of a neutral venue on the true conviction that we stood no chance of justice due to judicial entanglement in Santa Clara County. Indeed it would have been so much more convenient for ourselves to have originally proceeded in Santa Clara County, and we were the primary parties inconvenienced by this choice. 

Mr. Wallace and I Decide to Substitute

38. Up to September 15, 2006, my wife and I were being represented amicably by Mr. Wallace.  We communicated on an almost daily basis during some periods.  I had committed to doing the “leg-work” on the case because Mr. Wallace was serving pro bono.   I was acting in all respects under his direct supervision, and never exceeded the bounds of his authority.  Mr. Wallace was in charge, along with Mr. Beauvais, and I acted under their supervision, not the reverse.  On September 15, Mr. Wallace and I both realized that it would be more mutually effective if I substituted myself in pro per while he continued to represent my wife, Mrs. Golin, so that she could continue her role as guardian ad litem, which requires an attorney.  There was absolutely no dispute over this between us.  That way I could be the arms and legs for him in Sacramento.  Mr. Wallace remained in charge and I was merely doing the legal research and drafting the papers.  He could appear by telephone while I was present to act.  This turned out to work very effectively.  There was never any conflict of interest between us.  In this way it could truly be said that I was represented in this matter right up to the present.  Mrs. Golin continued to be represented at all times by an attorney, in fact, meaning that there was no way she could be considered vexatious even by a stretch of imagination.

We Obtain Local Representation

39. In late April 2007, the case was transferred to Santa Clara County over our strenuous objections.  Judge Candee in Sacramento had held that we had failed to prove bias in Santa Clara County, and that the answer requirement of CCP 396b(d) did apply to interests of justice grounds to retain venue.

40. Mr. Beauvais officially appeared specially for the first time on August 17, 2007, for the purposes of arguing the demurrers and motions to strike.  

41. Thus, it cannot be argued that we were proceeding without benefit of counsel acting as gatekeeper during this lawsuit, which has yet to reach a final determination.  

42. There is nothing insincere about our efforts in this case.  We have no interest in harassing or punishing these defendants.  Our purposes are not malicious but genuine.  Indeed we have alleged that the State’s purposes are malicious, oppressive and fraudulent, intended to harass and delay us from reaching trial, in our complaint.

Defendants new claims of projected financial hardship not credible

43. This is the first time in 6 years that we have heard the defendants pleading with the court to protect them from litigation expenses, should the matter proceed to trial.  So far they have always shown they had unlimited financial resources, using taxpayers’ bottomless pockets, to oppose all our filings and motions for relief.  

44. I am very skeptical about the amounts of claimed prior costs of litigation borne by the state defendants up to present.  I cannot help but believe they are severely understated. I believe the court should  ask for proofs.   

Our Costs Have Not Been Trivial

45. On our side, the cost of maintaining this action has not been trivial.  We have sacrificed six years of our lives under conditions of extreme hardship.  We have spent all of Mrs. Golin’s 2001 inheritance, which was to go to buying a new home, supporting ourselves and paying our attorneys during this fight, because this case is so important to us.  To date we estimate we have paid about $48,000 of money we do not normally have on attorney’s fees, at great hardship to ourselves.  Our costs are inestimable, at least another $40, 000.  I have been forced to give up all my personal time, which I could have used to earn money to support us.  

46. My wife and I am constantly reminded of the terrible injustices that I am driven to change because of family hardships, the least of which for example are cruel denials of reasonable visit conditions or any visits for long periods without any rhyme or reason, violating our constitutional rights, that are being imposed on my daughter, who misses us very much and feels diminished and degraded by the barbarous conditions she has to endure and the belief that her parents rejected her and put her in this unfair position, whereas she used to enjoy a very unrestricted life.  Thus, I think I am behaving rationally and not obsessively, because of all the wrongs that continue to be maliciously heaped on us without apparent relief. I do not think that any of the defendants would imagine putting up with what we have been forced to endure.

47. We are now retired on my social security retirement benefits, since 2003. This has not been cost free for us.  We have had to defend ourselves against a malicious prosecution for 14 months, after a false arrest, and we have been publicly maligned. It would be hard to argue that we have not been inconvenienced in the course of pursuing justice, merely to insincerely harass and punish the defendants at little costs to ourselves.  That would hardly be worth our time, resources and energy.

48.  I have a very hard time sympathizing with these defendants’ newly professed woes.  They launched this underlying action themselves six years ago, kidnapped Nancy and held her hostage, falsely arrested and maliciously prosecuted us, defrauded the courts and all the rest, to achieve their corrupt ends, and are liable for their damages in a court of law if those damages can be proven. The sovereign state has played a hardball attrition game against an ordinary modestly endowed family, and now they come immersed in self-pity that they have possibly lost on the merits against a plaintiff far less financially stable than themselves and are begging the court to rescue them. This is simply pathetic.  

No interest in settlement by state

49. At no time did the state and county defendants offer to look into settling the case.  If the state had not kept on behaving as they did, denying us visitation except on oppressive supervised visitation terms, abusing Nancy and endangering her life with substandard care, breaking up our family, slandering us and using all their influence to deprive us of justice, it might have been possible for us to consider mitigation, but they refused.  Nancy is still a prisoner and hostage, and all her rights are being denied her.  Not one of these defendants or their attorneys has even remotely suffered as we have.  SARC continues to behave arbitrarily, arrogantly and oppressively, recapitulating the causes of action we are complaining of, and will not cease.  If anyone has been maliciously or vexatiously harassed or punished, it has been we.

50. In 2006 when the case was in petition for certiorari, I was persuaded to contact the attorney general’s office to see if there was any possible interest in settling this case.  The response was a slap in the face, complete disinterest.  The message I got back was that the state felt they had already won the case and saw no further need to mitigate.  

51. In May 2003 before the conservatorship trial, Judge Gallagher sponsored a settlement conference. The only terms on which the state was willing to negotiate was to give them the conservatorship without litigation and without limitation, in other words, complete capitulation. That would mean betraying and abandoning our daughter forever, which we are simply not willing to do.

I hereby declare under penalty of perjury under the laws of the State of California that the aforesaid facts are true and correct to the best of my knowledge, and entered this November 5, 2007.

_________________________

Jeffrey R. Golin, in propria personam
Golin et al. v. Allenby, et al.

Santa Clara Superior Court Case No. 1-07-CV-082823

PROOF OF SERVICE

I am employed in the County of Santa Clara, State of California.  I am over the age of 18 and not a party to the within action; my business address is 249 California Ave., Palo Alto, CA 94306.  I am readily familiar with the business practices of the collection and processing of correspondence, said practice being that in the ordinary course of business, correspondence is deposited in the United States Postal Service the same day as it is placed for collection.  

I served the following documents to the parties who have appeared in this case:

DECLARATION OF PLAINTIFF JEFFREY R. GOLIN IN OPPOSITION TO PALO ALTO’S MOTION FOR VEXATIOUS LITIGANT DETERMINATION

(   ) Via Federal Express Next Day Business Day and paid for by sender to the persons noted on the attached Service List

(  ) Via e-mail to the persons noted on the attached Service List

(   ) Via Personal Delivery to the persons noted on the attached Service List. 

(xx) Via First Class Mail to the persons noted on the attached Service List

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.  Executed November 5, 2007, at Palo Alto, California.

________________________

Regina Kaska
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