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Ex Parte




1. I, Gerard W. Wallace, represent the plaintiffs in the above cited matter. I am licensed to practice in the State of New York, and have applied and been granted permission to appear as counsel pro hac vice in California in this matter. 

2. I came to this position as the attorney of record for the predecessor proceeding, petitioning for certiorari before the United State Supreme Court, Golin v. Allenby, No. 05-791, which was denied, affirming the decision of the courts below The courts below refused to accept jurisdiction over this matter, claiming federal-state abstention doctrines, and failed to maintain pendent jurisdiction, causing this case.
3. I previously made an application for guardian ad litem for the mother on April 26, 2006.  Due to inadvertence and error I failed to take notice of the appearance date for my application to appear as counsel pro hac vice, on May 26, 2006, and so this appointment was denied, a fact that I only became aware of on June 26, 2006. Thus, we were informed by court staff, the guardian ad litem petition was also denied.  I subsequently reapplied for appearance pro hac vice and on August 9, 2006 this reapplication was granted.  Due to the delay, the courtroom clerk in Department 53 instructed me to reapply for guardian ad litem, causing this application.

4. As I have become aware of the facts of this case, I understood that there have been many wrongs and injuries been done to this family, as pleaded in our complaint, which cry out for justice and redress. Until now, no court has reached the merits of the plaintiffs’ compelling and numerous liability complaints or accepted jurisdiction over them.

5. Plaintiff-parents are seeking to represent the interests of their adult disabled daughter, Nancy K. Golin as her guardians ad litem, for this legal matter, in order to protect her legal rights.  The proposed guardians ad litem are her natural and biological parents, who have raised and protected her essentially since birth until around 4 years ago. Nancy is their only child and they have devoted their lives to protecting and nurturing her. No one else is better suited to represent her interests than these parents.

6. The plaintiff Nancy K. Golin is presently conserved by the State of California, Director of Department of Developmental Services, and so has a general representative. However, Cal. C. Civ. Proc.§372(a) does not require that Nancy be represented by her general representative, but also allows for an incompetent to be represented by a guardian ad litem:
“…that person shall appear either by a guardian or conservator of the estate or by a guardian ad litem appointed by the court in which the action or proceeding is pending, or by a judge thereof, in each case…” (emph. added).”

7.  This court may enquire, and in fact has a obligation to do so, into the adequacy of her representation in order to ensure that Nancy is properly protected.  In doing so it may look into certain qualifications, including whether or not there is a conflict of interest.  Here it is manifestly clear that there is such a conflict, because her personal representatives are named as defendants, and are not inclined to bring actions against themselves on her behalf to this court. Under such circumstances, courts have always permitted others to proceed to represent in their stead.

8. The claims however, are meritorious and should be allowed to proceed. The court, moreover, is required to read the plaintiff’s allegations in a complaint as true and in a light most favorable to the plaintiffs.

9. Without a representative willing to defend Nancy’s rights, they exist “only in the air” and thus may not go forward. (see, United States v. 30.64 Acres of Land, More or Less, Situated in Klickitat County, State of Wash., 795 F.2d 796, 804 (9th Cir.1986), ( “if an incompetent person is represented, it is only where the representative refuses to act or whose interests conflict with the person represented that the incompetent may sue by next friend” (Id. at 805) (emph. added).))

10. The claims of the daughter, Nancy Golin, are far more substantial than those of the parents, although both have substantial claims.  A fair reading of the complaint would show that to overlook the claims of the daughter  in light of the facts of this case would work a considerable injustice in light of the injuries that have already taken place against her.

11. The roles of a conservator and those of a guardian ad litem are fundamentally different and have different requirements.  The conservator has duty to provide for the personal care and welfare of the ward (which they have substantially failed to do), but the role of the guardian ad litem is to advocate for the legal rights of the ward for the purposes of one proceeding only.  The devoted parents have never failed to advocate for their daughter’s best interests, have a long standing and deep relationship with their daughter, whom they essentially raised from birth and cared for, and are thus uniquely suited to protect her legal rights among all available parties.

12. Plaintiffs do not in this lawsuit seek to overturn the conservatorship but merely to defend and vindicate the rights of their family in a civil suit for damages. This court has jurisdiction over this matter.

13. Upon my investigation of this case, I find and declare that there is no conflict of interest between these parents and the proposed ward Nancy K. Golin. 

14. We thus believe this Court should appoint Elsie Y. Golin, the mother of Nancy K. Golin, as guardian ad litem for this proceeding.  Jeffrey R. Golin, Nancy’s father and Elsie’s husband, fully supports this request.

I swear the aforesaid facts to be true and accurate to the best of our knowledge under penalty of perjury under the laws of the state of California.

Dated: ___________________

________________________________________

Gerard W. Wallace, attorney for plaintiffs.

VERIFICATION

I, Gerard W. Wallace, declare under penalty of perjury under the laws of the State of California as follows:

1. I am the attorney applying personally here to appear in this matter as counsel pro hac vice.

2. I know all the facts described in this petition and verify them to be true and correct based on my personal knowledge and beliefs.

Entered this 16th day of August, 2006

_____________________________

Gerard W. Wallace, Esq.
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