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SUMMARY

Plaintiffs ELSIE Y. GOLIN and NANCY K. GOLIN hereby move to set aside two void Superior Court orders, removing orders of the same court appointing ELSIE Y. GOLIN guardian ad litem by different judges, lacking jurisdictional authority. This motion is consolidated with the already pending motion for reconsideration of appointment of guardian ad litem.

This motion is brought under Cal. Code Civ. Proc. 473(d) TA \l "Cal. Code Civ. Proc. 473(d)" \s "Cal. Code Civ. Proc. 473(d)" \c 2 , to set aside a void orders.  The first two of these orders are void because they reversed the orders of another superior court judge, and lacking jurisdiction under Cal. Const. Art. VI §§4, 11, supported by dispositive case law. These void orders may be set aside at any time under direct attack.  

The third order is void because it was obtained as a result of misleading characterization on record by an opposition attorney, Mr. Gale for San Andreas Regional Center (SARC), and because the judge that issued it, Hon. Eugene Hyman, recused himself for bias, making his orders void or voidable. 

This motion is revised and amended to correct a previous error claiming that the actions of this opposition constitute “fraud upon the court”.  After Mr. Gale objected to this phraseology, which he was already aware of for five months from at least three preceding briefs and one appearance, we further researched the matter and found that his misrepresentation did not quite rise to the necessary standards of “fraud upon the court” (Hazel-Atlas Glass Co. v. Hartford Empire Co., 322 U.S. 238 (1944), In re Coordinated Pretrial Proceedings in Antibiotic Antitrust Actions, 538 F.2d 180 (8th Cir. 1976)). See also," Pfizer, Inc. v. International Rectifier Corp., 538 F.2d 180, 195 (8th Cir.1976) TA \l "Pfizer, Inc. v. International Rectifier Corp., 538 F.2d 180, 195 (8th Cir.1976)" \s "Pfizer, Inc. v. International Rectifier Corp., 538 F.2d 180, 195 (8th Cir.1976)" \c 1  (citing, inter alia, Kupferman v. Consolidated Research & Mfg. Corp., 459 F.2d 1072, 1078 (2d Cir.1972) TA \l "Kupferman v. Consolidated Research & Mfg. Corp., 459 F.2d 1072, 1078 (2d Cir.1972)" \s "Kupferman v. Consolidated Research & Mfg. Corp., 459 F.2d 1072, 1078 (2d Cir.1972)" \c 1 ; England v. Doyle, 281 F.2d 304, 309 (9th Cir.1960) TA \l "England v. Doyle, 281 F.2d 304, 309 (9th Cir.1960)" \s "England v. Doyle, 281 F.2d 304, 309 (9th Cir.1960)" \c 1 ). We retract that claim. However, the challenged May 30, 2007 order of Judge Hyman is nonetheless voidable grounds of disqualification. 

The original motion had very substantial merit and this amendment does not represent a material alteration. All plaintiffs agree the original motion does not in any way require withdrawal, but only correction with this amended memorandum.

FACTUAL AND PROCEDURAL SUMMARY

1. On or about August 5, 2006, ELSIE Y. GOLIN through her attorney Mr. Gerard W. Wallace, properly brought and was promptly granted an ex parte application to appoint her as guardian ad litem for her daughter co-plaintiff NANCY K. GOLIN
.  On August 8, 2006 Mrs. Golin was granted this guardian ad litem appointment, by Hon. Michael P. Kenny, of Department 31 in Sacramento Superior Court.

2. On November 2, 2006, defendant SARC brought a 24-hour emergency ex parte motion to nullify Mrs. Golins’ appointment
, to a different Sacramento Superior Court judge, Hon. Loren E. McMaster, of Department 22, who overruled Judge Kenny’s ruling granting GAL appointment to Elsie, without prejudice to reapplying
,
. 

3. On or about April 10, 2007
, Mrs. Golin re-applied ex parte for appointment as guardian ad litem for her daughter, through the proper court-approved ex parte motion procedure required under Santa Clara County Local Probate Rule 13B, and this was granted without delay based on the moving application by Hon. Eugene Hyman, of Department 15 (probate). 

4. Again, on April 23, 2007, SARC moved a different judge, Hon. Kevin Murphy in Department 22, in the same court, for an order overruling the April 10, 2007 orders of Judge Hyman re-appointing Elsie, and Judge Murphy granted the order
 expressly without prejudice to reapplying
.

5. On May 30, 2007, Plaintiffs moved on a noticed motion to reappoint Mrs. Golin as guardian ad litem before Judge Hyman, a motion that was in fact mooted as unnecessary because Judge Murphy had lacked appellate jurisdiction to remove her in the first place
.    

6. Judge Hyman agreed that a guardian ad litem should be appointed, but influenced by misleading characterizations in bad faith, misrepresenting factual issues and records by SARC’s Mr. Gale which did in fact materially mislead
, Judge Hyman was in fact misled into believing that a conflict of interest existed sufficient to permanently deny appointment of Mrs. Golin or any other party supporting the plaintiffs.

7. On this basis, plaintiffs timely filed a motion to reconsider on June 8, 2007, which Judge Hyman at first agreed to hear on June 11, 2007 on an ex parte basis, and then repeatedly postponed, first to June 13.   

8. After Judge Hyman was challenged for cause under CCP §170.1 for inter alia demonstrated bias and attempting to appoint an entirely unsuitable defendants’ attorney as guardian ad litem, one of Judge Hyman’s cronies, the matter was taken off calendar until now, rescheduled to be heard now on November 16, 2007.  

9. Judge Hyman recused himself sua sponte for admitted bias together with the entire Santa Clara County bench on August 8, 2007, and is thus no longer available to hear this motion, which must now pass to the assigned visiting judge to be re-considered. 

LEGAL ARGUMENT

I. NEITHER OVERRULING SUPERIOR COURT JUDGE HAD JURISDICTION TO REVIEW OR OBSTRUCT ORDERS OF ANOTHER SUPERIOR COURT JUDGE APPOINTING GAL

The lack of jurisdictional authority is based on the firmly established principle (Williams v. Superior Court in and for Los Angeles County, (1939) 14 Cal.2d 656, 96 P.2d 334 TA \l "Williams v. Superior Court in and for Los Angeles County, (1939) 14 Cal.2d 656, 96 P.2d 334" \s "Williams v. Superior Court in and for Los Angeles County, (1939) 14 Cal.2d 656, 96 P.2d 334" \c 1 ) underpinned by the State Constitution (Cal. Const. Amend. Art. VI §§4,11) that a judge of one department of a superior court has no jurisdiction to sit in appellate review of the orders of another judge of the same court, Ford v. Superior Court, (1986), 188 Cal.App.3d 737, 233 Cal.Rptr. 607 TA \l "Ford v. Superior Court, (1986), 188 Cal.App.3d 737, 233 Cal.Rptr. 607" \s "Ford v. Superior Court, (1986), 188 Cal.App.3d 737, 233 Cal.Rptr. 607" \c 1 . [One department of the superior court cannot enjoin, restrain, or otherwise interfere with the judicial act of another department of the superior court]
. 

This principle is so fundamental that it has never been seriously challenged.  “Even between superior courts of different counties, having coequal jurisdiction over a matter, the first court of equal dignity to assume and exercise jurisdiction over a matter acquires exclusive jurisdiction”, Levine v. Smith (2006), 145 Cal.App.4th 1131, 52 Cal.Rptr.3d 197 TA \l "Levine v. Smith (2006), 145 Cal.App.4th 1131, 52 Cal.Rptr.3d 197" \s "Levine v. Smith (2006), 145 Cal.App.4th 1131, 52 Cal.Rptr.3d 197" \c 1 .

“A superior court is but one tribunal, even if it be composed of numerous departments.... An order made in one department during the progress of a cause can neither be ignored nor overlooked in another department....” (People v. Grace, (1926), 77 Cal.App. 752 [247 P. 585 TA \l "People v. Grace, (1926), 77 Cal.App. 752 [247 P. 585" \s "People v. Grace, (1926), 77 Cal.App. 752 [247 P. 585" \c 1 ] ... cited in Lee v. Offenberg, (1969), 275 Cal.App.2d 575, 583 [80 Cal.Rptr. 136] TA \l "Lee v. Offenberg, (1969), 275 Cal.App.2d 575, 583 [80 Cal.Rptr. 136]" \s "Lee v. Offenberg, (1969), 275 Cal.App.2d 575, 583 [80 Cal.Rptr. 136]" \c 1 ....) This is because the state Constitution, article VI, section 4 TA \l "Constitution, article VI, section 4" \s "Constitution, article VI, section 4" \c 7  vests jurisdiction in the court, ‘... and not in any particular judge or department ...; and ... whether sitting separately or together, the judges hold but one and the same court
. It follows, ... where a proceeding has been ... assigned for hearing and determination to one department of the superior court by the presiding judge ... and the proceeding ... has not been finally disposed of ... it is beyond the jurisdictional authority of another department of the same court to interfere with the exercise of the power of the department to which the proceeding has been so assigned.... If such were not the law, conflicting adjudications of the same subject-matter by different departments of the one court would bring about an anomalous situation and doubtless lead to much confusion.’ (Williams v. Superior Court, [1939], 14 Cal.2d 656, 662 [96 P.2d 334] TA \l "Williams v. Superior Court, [1939], 14 Cal.2d 656, 662 [96 P.2d 334]" \s "Williams v. Superior Court, [1939], 14 Cal.2d 656, 662 [96 P.2d 334]" \c 1 ....)” (In re Kowalski (1971) 21 Cal.App.3d 67, 70, 98 Cal.Rptr. 444 TA \l "In re Kowalski (1971) 21 Cal.App.3d 67, 70, 98 Cal.Rptr. 444" \s "In re Kowalski (1971) 21 Cal.App.3d 67, 70, 98 Cal.Rptr. 444" \c 1 ; People v. Batchelor (1976) 56 Cal.App.3d 278, 284, 128 Cal.Rptr. 349 TA \l "People v. Batchelor (1976) 56 Cal.App.3d 278, 284, 128 Cal.Rptr. 349" \s "People v. Batchelor (1976) 56 Cal.App.3d 278, 284, 128 Cal.Rptr. 349" \c 1 .)

“A judgment rendered in one department of the superior court is binding on that matter upon all other departments until such time as the judgment is overturned. (People v. Superior Court (1967) 249 Cal.App.2d 727, 734, 57 Cal.Rptr. 818 TA \l "People v. Superior Court (1967) 249 Cal.App.2d 727, 734, 57 Cal.Rptr. 818" \s "People v. Superior Court (1967) 249 Cal.App.2d 727, 734, 57 Cal.Rptr. 818" \c 1 .) Appellate jurisdiction to review, revise, or reverse decisions of the superior courts is vested by our Constitution only in the Supreme Court and the Courts of Appeal. (Cal. Const., art. VI, § 11 TA \l "Cal. Const., art. VI, § 11" \s "Cal. Const., art. VI, § 11" \c 7 .
)”

As here,  “Superior court judges did not have jurisdiction to make any order which would interfere with judgment made and entered by another superior court judge, nor with respect to documentary exhibits for subjects of orders previously made by that judge; plaintiffs' remedy was by way of intervention in main case, and, in event of adverse decision there, appeal to Court of Appeal. (West's Ann.Cal.Const. Art. 6, § 11 TA \l "West's Ann.Cal.Const. Art. 6, § 11" \s "West's Ann.Cal.Const. Art. 6, § 11" \c 3 .)” (Ford, supra, at 738).

II. JUDGE HYMAN’S ORDER DENYING MRS. GOLIN AND JOHN LEHMAN AS GUARDIAN AD LITEM MAY BE SET ASIDE AS VOID BECAUSE OF DECEPTIVE MISCHARACTERIZATION  BY DEFENDANTS

A. Hyman probate decision declining to appoint Mrs. Golin or friend John Lehman as GAL for Nancy was based on finding obtained by deceptive mischaracterization, and must be vacated.

In finding a conflict of interest in mother Mrs. Golin precluding her appointment as Guardian ad Litem, Judge Hyman on May 30, 2007 relied on SARC’s allegation that John Lehman’s declaration of October 2006 supposedly admitted to assisting in an attempt to abduct Nancy (RTP
, page 18, lines 7-18), stating on record:

“[Mr. Lehman’s] own declaration that was attached as Exhibit E states that – just a year ago… May 30…, he attempted to surreptitiously steal Nancy away with the parents, against the DDS and state conservatorship to try to get her out for a medical procedure, which is completely against what the conservator would have wanted, and/or they should have at least consulted the conservator and requested that and had it done.  He was appointed as a supervisor to make sure they’re not doing anything wrong, the Golins, and he ended up being – aiding and abetting them in just that.”  (ital. added)

SARC knew that this was not true when Mr. Gale made this allegation in open court, wagering on the hope that Judge Hyman had not read the declaration, because if Judge Hyman had he would have found Mr. Gale’s assertion to be a “deceptive mischaracterization” of Mr. Lehman’s affidavit. 

This unsupported evidentiary allegation on May 30, 2007 by SARC’s Mr. Gale, who lacks direct personal knowledge of these events, lies in stark contrast to the allegations in the complaint (VAC ¶¶ 154, 158, 161, 162), which once again the court is compelled to view as correct and in a light most favorable to the plaintiff (Epstein v. Washington Energy Co., 83 F.3d 1136, 1140 (9th Cir.1996) TA \l "Epstein v. Washington Energy Co., 83 F.3d 1136, 1140 (9th Cir.1996)" \s "Epstein v. Washington Energy Co., 83 F.3d 1136, 1140 (9th Cir.1996)" \c 1 ), rather than merely accepting the unsworn statement of an attorney for the defendant who lacks personal knowledge of the facts during a pre-trial hearing as Judge Hyman did. 

 In fact, Mr. Lehman’s declaration said no such thing.  Mr. Gale demonstrated reckless disregard for the truth when he made this allegation, and not for the first time.  

Mr. Lehman’s declaration (§§10-17) in fact supports that the Golins were merely attempting to take Nancy out to an independent dental examination during a normal approved visit, free from SARC influence, and was already discussed in e-mails and phone conversations between Mr. Golin and defendant Wendt, and return her safe and sound at the end of the visit.  There was no “medical procedure”, no abduction, and no attempt to “steal Nancy away with the parents” 
  from SARC, and numerous prior discussions took place with the conservator’s representative on this matter (VAC ¶¶153, 154).  

At that time, SARC allowed the Golins to have visits at their discretion and take Nancy out of the group home, wherever they pleased, with the supervision when a available of SARC-approved visit supervisor and friend John Lehman (Lehman Declaration, §14), who supports the parents. Indeed, the complaint alleges facts sufficient to show that Mrs. Golin’s attempts to obtain an independent dental examination for a second opinion (Lehman Declaration, §§12-13) were motivated by irreproachable maternal love and concern for Nancy to attempt to justify the feasibility of saving her lower front teeth (Lehman Declaration, §§10, 11), which SARC said they could not afford to save.  Nowhere in Lehman’s sworn affidavit does he suggest that the intent was to remove Nancy from SARC’s custody. 

This purpose had already been discussed and approved with SARC in a series of e-mail conversations from February 13 to May 30 with nurse LISA WENDT, R.N.  Upon which an increasingly concerned Mr. Golin believed he had SARC’s blessing to take her to another dentist for an opinion, especially since SARC had expressed concern about finding the money.  Since this was only a second opinion and not binding upon SARC, it would have been left up to SARC to decide which opinion to follow anyway. The parents arranged to take Nancy to Dr. Lim for a pre-approved second opinion without advance notice of their timing in order to keep SARC from their usual practice of contacting the doctor in advance and slandering the Golins’ to the doctors thereby prejudicing their opinion (VAC ¶146). In one Wendt e-mail, SARC approved in principle the parents actually taking Nancy to have her wisdom teeth extracted at their own expense by their own dentist.  Thus, no conceivable harm could have been done whatever the outcome, and there was a possibility of some good.  Subsequently, SARC torpedoed the second opinion and Nancy lost all her back molars and her lower front teeth in a recklessly abrupt procedure (VAC ¶167).

In light of the true facts, the Hyman court should have recognized the parents’ intentions as commendable and concerned, showing involvement in acting in Nancy’s true best interests that would strongly recommend them as GALs. 

This surprise unsworn evidentiary assertion by defendant SARC’s attorney had the effect of not only disqualifying Mrs. Golin but also of John Lehman, who has no other history in this case to even conceivably justify disqualification as Guardian Ad Litem.  This ruling may be vacated on those grounds. 

This is only an interlocutory finding not subject to res judicata or issue preclusion because a court maintains jurisdiction over its own interlocutory rulings and can correct them at any time that the matter remains sub judice within it’s jurisdiction. On that basis, Jeffrey Golin moved the Hyman court to reconsider its decision in a timely motion that remains unheard.  

B. Judge Hyman’s findings that a purported conflict of interest existed between Mrs. Golin and Nancy or John Lehman and Nancy rested improperly upon genuine disputed issues of material fact that must be left for the trier of fact.

During the GAL appointment proceedings on May 30, where Judge Hyman improperly and erroneously determined that both Mrs. Golin and John Lehman had a conflict of interest with Nancy disqualifying them from representing her in the present action, Judge Hyman rested his conclusions on unsupported factual claims by Mr. Eric Gale, representing SARC, without any evidentiary process being available or any evidence presented. 

The judge agreed with plaintiffs’ attorney Ms. Shapiro (RTP, p.19, line 24) that the requested judicial notice of the 2003 probate opinion may not be taken for the truth of the matter on grounds of Mr. Golin’s opposition to the defendants’ RJN (RTP, p.19, lines 20-23), and so that any possible “history of the case” was expressly disregarded
. 

The court may take notice of the existence of findings of fact made in the other action, (here the 2003 probate matter) but may not accept them as true on issues in dispute in the present case. I.e., the other court's findings are not indisputably true. Otherwise, the judge in the other case would be made “infallible” on all matters, usurping the doctrines of res judicata and collateral estoppel (which are limited to final judgments). [Sosinsky v. Grant (1992) 6 CA4th 1548, 1565, 8 CR2d 552, 561–562 TA \l "Sosinsky v. Grant (1992) 6 CA4th 1548, 1565, 8 CR2d 552, 561–562" \s "Sosinsky v. Grant (1992) 6 CA4th 1548, 1565, 8 CR2d 552, 561–562" \c 1 ; see Fowler v. Howell (1996) 42 CA4th 1746, 1749, 50 CR2d 484, 486 TA \l "Fowler v. Howell (1996) 42 CA4th 1746, 1749, 50 CR2d 484, 486" \s "Fowler v. Howell (1996) 42 CA4th 1746, 1749, 50 CR2d 484, 486" \c 1 ; Kilroy v. State of Calif. (2004) 119 CA4th 140, 145–148, 14 CR3d 109, 113–11 TA \l "Kilroy v. State of Calif. (2004) 119 CA4th 140, 145–148, 14 CR3d 109, 113–11" \s "Kilroy v. State of Calif. (2004) 119 CA4th 140, 145–148, 14 CR3d 109, 113–11" \c 1 5.

This made the only record that was properly before the Hyman court the allegations in the complaint, which the court is obliged to read as true and in a light most favorable to the plaintiff. The complaint alleges only egregious conflicts of interest between the plaintiffs and the defendants.  A reading of the complaint discloses no conflicts of interest between the parents and the daughter.

 So without any other record before it, on what basis were Mr. Lehman and Mrs. Golin’s applications for GAL denied alleging a conflict of interest?  The court did not purport to explain its findings.  The only conclusion left at this point is that it had to be based SARC’s fraudulent and improper allegations made without legal basis. 

The effect of the Hyman probate court denying standing to any party willing and able to act as a zealous advocate for Nancy has the same effect as a summary judgment or sustaining of a demurrer against each and every one of Nancy’s claims, an apparently deliberate scheme by itself on the part of SARC and County defendants to sweep all of Nancy’s claims under the carpet and deny her any legal remedy, contrary to controlling case law (Gardner v. Gardner by Parson, 874 F.2d 131 (3rd Cir., 1989) TA \l "Gardner v. Gardner by Parson, 874 F.2d 131 (3rd Cir., 1989)" \s "Gardner v. Gardner by Parson, 874 F.2d 131 (3rd Cir., 1989)" \c 1 ) (the federal rule [FRCP Rule 17(c))  is not intended to be a vehicle for dismissing claims on a summary-judgment motion). 

It is error for the court in ruling on a demurrer to take judicial notice of the contents of a sworn affidavit filed in a companion case. [See Bach v. McNelis (1989) 207 CA3d 852, 865, 255 CR 232, 238 TA \l "See Bach v. McNelis (1989) 207 CA3d 852, 865, 255 CR 232, 238" \s "See Bach v. McNelis (1989) 207 CA3d 852, 865, 255 CR 232, 238" \c 1 ; Lockley v. Law Office of Cantrell, Green, Pekich, Cruz & McCort (2001) 91 CA4th 875, 882, 110 CR2d 877, 882] TA \l "Lockley v. Law Office of Cantrell, Green, Pekich, Cruz & McCort (2001) 91 CA4th 875, 882, 110 CR2d 877, 882]" \s "Lockley v. Law Office of Cantrell, Green, Pekich, Cruz & McCort (2001) 91 CA4th 875, 882, 110 CR2d 877, 882]" \c 1 , which is what defendants are in effect asking this Court to do by requesting sustaining of their demurrer on the grounds that Nancy has no GAL, because County has thus far succeeded in blocking appointment of one on those grounds.
At very least, this correction should clear Mr. Lehman for qualification as Nancy’s GAL because he is a third party with no past history for SARC to object to, and SARC has already “approved” him for visit supervisor so he has at least a minimal significant non-conflicted relationship with Nancy and is willing to serve for free.

III. JUDGE MURPHY’S AND JUDGE HYMAN’S ORDERS ARE ALSO VOIDABLE ON GROUNDS OF DISQUALIFICATION AND RECUSAL FOR CONCEDED BIAS

Judge Murphy recused himself after being challenged for cause on July 5, 2007, for conflicts of interest.  All the judges of Santa Clara County Superior Court, including Judge Hyman and Presiding Judge Gallagher, recused themselves sua sponte due to conceded bias on August 8, 2007, when defendant Duong was appointed to her bench.

Judge Murphy’s was in fact subject to disqualification for an even more compelling reason than realized at that time.  It was later learned from widely published articles in the local news that Judge Murphy had temporarily accepted appointment as top deputy to the newly elected District Attorney, Dolores Carr, in January 2007 (this year) until it was discovered that his appointment was invalid by California Constitutional Authority, and thus Judge Murphy was not only engaged in discussions with a defendant but actually accepted a position as an attorney for a defendant, disqualifying him from sitting completely on this case, a disqualification that Presiding Judge Catherine Gallagher either knew or should have known about before she assigned him.  Judge Murphy certainly knew of this disqualifying factor which occurred shortly before assignment, but Judge Murphy did not voluntarily disclose it as obliged by Judicial Canons and CCP §170.1. 

This would make Judge Murphy’s April 23, 2007 order and Judge Hyman’s May 30, 2007 order voidable on other grounds as well (Disqualification of a judge occurs when the facts creating disqualification arise, not when disqualification is established, Christie v. City of El Centro (App. 4 Dist. 2006) 37 Cal.Rptr.3d 718, 135 Cal.App.4th 767 TA \l "Christie v. City of El Centro (App. 4 Dist. 2006) 37 Cal.Rptr.3d 718, 135 Cal.App.4th 767" \s "Christie v. City of El Centro (App. 4 Dist. 2006) 37 Cal.Rptr.3d 718, 135 Cal.App.4th 767" \c 1 , review denied.) Except in very limited circumstances not applicable here, a disqualified judge has no power to act in any proceedings after his or her disqualification. (CCP §170.4(c)) Christie v. City of El Centro (App. 4 Dist. 2006) 37 Cal.Rptr.3d 718, 135 Cal.App.4th 767, review denied.
The acts of a judge subject to disqualification are void or, according to some authorities, voidable. (Giometti v. Etienne (1934) 219 Cal. 687, 688-689, 28 P.2d 913 TA \l "Giometti v. Etienne (1934) 219 Cal. 687, 688-689, 28 P.2d 913" \s "Giometti v. Etienne (1934) 219 Cal. 687, 688-689, 28 P.2d 913" \c 1  (Giometti ); Urias, supra, 234 Cal.App.3d at p. 424, 285 Cal.Rptr. 659; Betz v. Pankow (1993) 16 Cal.App.4th 931, 939-940, 20 Cal.Rptr.2d 841 TA \l "Betz v. Pankow (1993) 16 Cal.App.4th 931, 939-940, 20 Cal.Rptr.2d 841" \s "Betz v. Pankow (1993) 16 Cal.App.4th 931, 939-940, 20 Cal.Rptr.2d 841" \c 1  (Betz ).) 
Relief is available to a party who, with due diligence, discovers the grounds for disqualification only after judgment is entered or appeal filed. (Urias, supra, 234 Cal.App.3d at pp. 424-425, 285 Cal.Rptr. 659; Betz, supra, 16 Cal.App.4th at p. 940, 20 Cal.Rptr.2d 841 TA \l "Urias, supra, 234 Cal.App.3d at pp. 424-425, 285 Cal.Rptr. 659; Betz, supra, 16 Cal.App.4th at p. 940, 20 Cal.Rptr.2d 841" \s "Urias, supra, 234 Cal.App.3d at pp. 424-425, 285 Cal.Rptr. 659; Betz, supra, 16 Cal.App.4th at p. 940, 20 Cal.Rptr.2d 841" \c 1 .)
IV. COURT MAY SET ASIDE VOID ORDERS LACKING JURISDICTION UPON MOTION BY ANY PARTY

This motion is brought under Cal. Code Civ. Proc. §473(d) TA \l "Cal. Code Civ. Proc. §473(d)" \s "Cal. Code Civ. Proc. §473(d)" \c 2 , wherein in relevant part “The court may, . . . on motion of either party after notice to the other party, set aside any void…order .” 

 Subdivision (d) dealing with set-asides of void orders, unlike subdivision (b)
, lacks specification of precise time limit in which it can be brought, and thus a void order may be directly attacked at any time.  The reasoning is simple, because “[w]hen a court lacks jurisdiction in a fundamental sense, an ensuing judgment is void, and ‘thus vulnerable to direct or collateral attack at any time.’” (Ibid., quoting Barquis v. Merchants Collection Assn. (1972) 7 Cal.3d 94, 119. TA \l "Barquis v. Merchants Collection Assn. (1972) 7 Cal.3d 94, 119." \s "Barquis v. Merchants Collection Assn. (1972) 7 Cal.3d 94, 119." \c 1 ) This rule should certainly apply to the orders of Judge McMaster and Judge Murphy. 

Even if subdivision (d) were somehow not applicable to Judge Hyman’s orders, the order of Judge Hyman should still be timely vacated within the 6-month provision of subdivision (b). 
The orders being attacked here are void because the judge that entered them did so without any jurisdictional authority to do so and thus were invalid on their face. These circumstances are fatal to defendant SARC’s illicit attempts to deny petitioner Nancy Golin appointment of a committed guardian ad litem by normal and accepted procedures.

V. ELSIE GOLIN SHOULD BE REINSTATED AS GUARDIAN AD LITEM FOR NANCY GOLIN AND THE CASE BE ALLOWED TO PROCEED WITHOUT FURTHER HARASSMENT OR DELAY FROM DEFENDANTS’ FRIVOLOUS MOTIONS

Mrs. Golin is Nancy Golin’s most committed and motivated advocate, and the plaintiffs’ and their attorneys’ first choice.  The defendants have consumed all their energies, resources and time in attempting to deprive Nancy Golin of any legal advocate, for over year in the present instance, without permitting the appointment of anyone else to fill this role.  Judge Hyman, while recused, ruled that a guardian ad litem should be appointed.  Judge Breen agreed that one would be appointed.  None has yet been appointed.  Now, SARC and County agitate to have their demurrers heard without first appointing a guardian ad litem to represent Nancy in her own lawsuit, claiming her in effect as their property and chattel, and on those grounds claim the suit should be dismissed for lack of a guardian ad litem. The defendants have an unwaivable conflict of interest barring them from interfering with the appointment in any way. Alleged conflicts of interest are not apparent from the face of the complaint, and the court’s reliance on unsworn statements of counsel at this pleading stage to declare a conflict of interest between Elsie Golin and Nancy Golin, in the absence of a fact finding proceeding, rest on disputed issues of material fact best left to an impartial finder of fact, and not determined at this pleading stage of the proceeding. 

CONCLUSION

For the aforementioned reasons the Court should set aside the void November 2, 2006 order of Judge McMaster and the void April 23, 2007 order of Judge Murphy, orders removing Elsie Golin as a properly appointed guardian ad litem for Nancy K. Golin, and the void May 30, 2007 order of Judge Hyman, pronouncing a permanent conflict of interests on the part of Mrs. Golin and Mrs. Lehman to deny her appointment as GAL for Nancy K. Golin, and reinstate her so that this case can properly move forward without further delay.

Submitted this November 11, 2007

__________________________

Gerard W. Wallace, Esq.

Attorney for Plaintiffs Elsie Y. Golin and Nancy K. Golin

__________________________

David J. Beauvais, Esq.

Specially appearing attorney for plaintiffs Elsie Y. Golin and Nancy K. Golin

_

_____________________

Jeffrey R. Golin, 
plaintiff in propria persona

Golin et al. v. Allenby, et al.

Santa Clara Superior Court Case No. 1-07-CV-082823

PROOF OF SERVICE

I am employed in the County of Santa Clara, State of California.  I am over the age of 18 and not a party to the within action; my business address is 249 California Ave., Palo Alto, CA 94306.  I am readily familiar with the business practices of the collection and processing of correspondence, said practice being that in the ordinary course of business, correspondence is deposited in the United States Postal Service the same day as it is placed for collection.  

I served the following documents to the parties who have appeared in this case:

AMENDED JOINT MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF ELSIE GOLIN’S MOTION TO SET ASIDE VOID ORDERS OF REMOVAL OF GAL (CCP §473(d), Cal. Const. Art. VI §§4, 11) 

 (   ) Via Federal Express Next Day Business Day and paid for by sender to the persons noted on the attached Service List

(  ) Via e-mail to the persons noted on the attached Service List

(   ) Via Personal Delivery to the persons noted on the attached Service List. 

(xx) Via First Class Mail to the persons noted on the attached Service List

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.  Executed November 13, 2007, at Palo Alto, California.

________________________

Regina Kaska
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	Bradley, Curley, Asiano, Barrabee and Crawford
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SERVIC
� The first GAL application was properly brought by the well-established and court-approved procedure whereby guardians ad litem are appointed, ex parte without notice to the opposing parties, with preference to family or friends. “When there is no conflict of interest, the guardian ad litem appointment is usually made on ex parte application and involves minimal exercise of discretion by the trial court.” In re Marriage of Caballero, (1994) 27 Cal.App.4th 1139, 1149, 33 Cal.Rptr.2d 46� TA \l "In re Marriage of Caballero, (1994) 27 Cal.App.4th 1139, 1149, 33 Cal.Rptr.2d 46" \s "In re Marriage of Caballero, (1994) 27 Cal.App.4th 1139, 1149, 33 Cal.Rptr.2d 46" \c 1 � 


� In a desperate and transparent attempt to quell NANCY GOLIN’s lawsuit and discovery against themselves. SARC failed to ever provide any legal basis for their frivolous contention that the Golins should have notified them, the defendants, when applying, that their failure to do so was “subterfuge” and the GAL appointment “ill-gotten” or “illicit”, in order to provide SARC and others an opportunity to object to Mrs. Golin’s appointment, despite their prima facie conflict of interest and their lack of standing to make such an objection.  SARC has since opposed the appointment of any guardian ad litem for Nancy, denying her any possible relief or court access, seeking to win on demurrer by denying Nancy Golin any standing. 


� Plaintiff Elsie Golin does not seek to reargue the questionable merits of SARC’s motions, but focus simply on the threshold lack of jurisdiction of the superior judge that overruled the orders of another superior court judge, and the setting aside of the voidable orders of Judge Hyman.


� Judge McMaster was misled by SARC’s Mr. Gale’s moving papers that the GAL appointment should have been with notice to opposing parties and full briefing, not by ex parte motion, and thus expressly left open Mrs. Golin’s reapplication upon transfer to Santa Clara County.  No hearing was held. 


� (immediately after the cause was transferred from Sacramento to Santa Clara County)


� Again, Judge Murphy was misled by SARC’s Mr. Gale that the application should somehow be by noticed motion to all parties and briefing due to defendant SARC’s persistent belief that they were entitled to object to the appointment of a plaintiff’s representative, and so he ruled to vacate expressly without prejudice to reapplying.  Mr. Gale also sought an order denying the plaintiffs use of medical records she had obtained during her tenure, but this was not granted. 


� Neither the McMaster order or the Murphy order contained any such language whatever as the state defendants and SARC misleadingly contend about Mrs. Golin supposedly being found unfit or unable to care for the best interests of Nancy and no evidence to that effect was heard or admitted.


� This May 30, 2007 motion was not a “motion to reconsider” Judge Murphy’s removal order, as state and SARC defendants now bizarrely claim, but a renewed original motion to appoint either Mrs. Golin or Mr. Lehman, attempting to placate baseless and unreasonable defense objections that they should have a noticed appointment proceeding to object to the selection of their adversary.


� Mr. Gale in unsworn inflammatory argument misrepresented the contents of a declaration by Mr. Lehman to support his contention that Mr. Lehman and Mrs. Golin had conspired to “surreptitiously steal Nancy away with the parents” [i.e., abduct] to a “medical procedure” [merely a dental examination approved in advance by e-mails and phone conversations in principle by SARC]. Mr. Gale either knew or should have known, that Mr. Lehman’s declaration attested in detail that the trip to the dentist was during a regularly scheduled visit, not an abduction, and that the parents were only going to get a second opinion, and there was not going to be any invasiveness as implied by the misleading term “medical procedure”, and that the parents were motivated by Nancy’s best interests, being they wanted to supply SARC with an independent dental evaluation that could possibly help save her lower front teeth from unnecessary extraction, which SARC finally forced in June 2007 against the parents objections.  Mr. Gale claims that the declaration of Mr. Liske was a factor as well, but Mr. Liske’s declaration was never mentioned in oral argument, and it is not clear how it plays a part in defending the oral misrepresentations made by Mr. Gale. 


� Defendants on May 30, 2007 in Judge Hyman’s court did not seek to remove Elsie Golin again but only to deprive her of reappointment by an unnecessary noticed motion proceeding, and then opposed the appointment of anyone else, while demurring that Nancy Golin’s causes of action should be dismissed because she lacked a guardian ad litem.


� The sole exception is for Habeas (In re Ramirez, (2001) 89 Cal.App.4th 1312, 108 Cal.Rptr.2d 229� TA \l "In re Ramirez, (2001) 89 Cal.App.4th 1312, 108 Cal.Rptr.2d 229" \s "In re Ramirez, (2001) 89 Cal.App.4th 1312, 108 Cal.Rptr.2d 229" \c 1 �, which is clearly distinguished from this case.


� “In each county there is a superior court of one or more judges. The Legislature shall prescribe the number of judges and provide for the officers and employees of each superior court. If the governing body of each affected county concurs, the Legislature may provide that one or more judges serve more than one superior court.”


� “…courts of appeal have appellate jurisdiction when superior courts have original jurisdiction…”


� RTP = Reporter’s Transcripts of Proceedings, 5/30/07, Hon. Eugene Hyman, pres.


� “steal”…Interestingly phrased as if she were viewed as a material asset and not a human being, perhaps because as a human being she could not be kidnapped if she wanted to go, theoretically, and she certainly does want to go.


� Significantly, the record of this proceeding appears deliberately tainted to delete this reference by ellipsis, which Mr. Golin and Mrs. Golin verify herein (Exhibit A,  p22, line 28 to p23, line 1), where the court says “I haven’t said that, I haven’t said that.  I’m saying that -- “ [due to the history of the case the mother may not be the appropriate person]. Judge Hyman’s “history of the case” statement is only reported obliquely elsewhere, “In any event, I’m not sure that this is your average fender-bender kind of case” (RTP p22, lines 15-16), and “I don’t see this as your average PI case” (RTP p22, line 21).





� CCP §473(b), if it applied, specifies a 6-month time limit for filing simple motions to vacate, which would rule out vacating of Judge McMaster’s 11/2/06 orders, but not rule out vacating Judge Murphy’s 4/23/07 order reversing reinstatement of Mrs. Golin. 
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