PAGE  
ii



GERARD W. WALLACE, Esq. (N.Y. SBN 2870467), 

Counsel Pro Hac Vice

Albany Law School/Government Law Center

80 New Scotland Avenue

Albany, N.Y., 12208-3494

Phone: (518) 445-3266

Fax: (518) 445-2303

e-Mail: meimeiwallace@aol.com

 Attorney for plaintiffs Elsie Y. Golin and Nancy K. Golin

DAVID J. BEAUVAIS, ESQ. (SBN 84275)

1904 Franklin St, Ste 800
Oakland, CA 94612-2915

(510) 832-3605

Fax: (510) 832-3610

davebeau@pacbell.net

Specially-appearing Attorney for 
plaintiffs Elsie Golin and Nancy Golin

JEFFREY R. GOLIN

P. O. Box 14153 (Mailing)

Fremont, CA 94539

Phone: (650) 518-2850

e-Mail: jeffgolin@gmail.com

Plaintiff, in propria persona

SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF SANTA CLARA

CIVIL DIVISION UNLIMITED JURISDICTION

	JEFFREY R. GOLIN, 
ELSIE Y. GOLIN, 

NANCY K. GOLIN, 

 Plaintiffs

v.


CLIFFORD B. ALLENBY,

et al

Defendants
	No.: 1-07-CV-082823

PLAINTIFFS’ OPPOSITION TO CITY OF PALO ALTO’S MOTION FOR VEXATIOUS LITIGANT DETERMINATION WITH MEMORANDUM OF POINTS AND AUTHORITIES 

   Judge: Hon. J. Michael Byrne

Department: TBA

Date: November 16, 2007

Time:  10:00 a.m.


TABLE OF CONTENTS

iiTABLE OF CONTENTS


ivTABLE OF AUTHORITIES


1SUMMARY


2FACTUAL AND PROCEDURAL HISTORY


4LEGAL ARGUMENT


4SUMMARY OF ARGUMENT


5I.
PLAINTIFFS COULD NOT BE CONSTRUED BY ANY CONCEIVABLE STANDARD TO MEET THE STATUTORY CRITERIA FOR VEXATIOUIS LITIGANT DETERMINATION


51.
No prior vexatious litigant history


52.
No other qualifying litigation in past 7 years


63.
Current lawsuit has not been “finally determined”, adversely or otherwise


64.
Appeals of an existing action do not count as “final determinations”


75.
Probate conservatorship action does not count because plaintiffs were not “plaintiffs” in that action.


76.
Plaintiffs here cannot be held to be “relitigating against the same defendants” out of the probate conservatorship action, where the plaintiffs were defendants or respondents.


77.
Plaintiffs are represented in present state action, not in pro per


88.
Representation is an almost insurmountable bar to vexatious litigant determination


89.
Habeas petitions do not count towards vexatious litigant determination


810.
Relitigation of interlocutory orders within the same action do not count


911.
Docket lists show nothing about qualifying merit of interim motions


912.
In short, plaintiffs are impossibly far from meeting any of the necessary criteria


913.
Res judicata and collateral estoppel do not apply and have not yet been determined


1014.
Res judicata from the conservatorship action does not meet any of the necessary criteria for application here


1015.
Collateral Estoppel does not meet any of the necessary criteria for application here


1216.
Collateral estoppel does not apply to findings in the 2004 District Court opinion either


1317.
Separate vexatious litigant criteria for probate are not met for application here


1318.
Prob. Code §1611 criteria override, not overlay, CCP §391 criteria, for guardianship proceedings


1419.
Current lawsuit is not a relitigation of 2003 conservatorship proceedings


1420.
Plaintiffs’ attorneys’ affidavits declare lawsuit does not lack merit, is not maliciously motivated or intended for purposes of harassment or delay, and is triable


14II.
PLAINTIFFS’ COUNSEL ARE CLEARLY NOT “PUPPETS” THUS PLAINTIFFS ARE REPRESENTED PARTIES NOT SUBJECT TO VEXATIOUS LITIGANT DETERMINATION


17III.
VEXATIOUS LITIGANT DETERMINATION IS AN EXTRAORDINARY REMEDY REQUIRING MUCH MORE THAN A MERE DETERMINATION OF LITIGIOUSNESS


18IV.
COURT MAY NOT REQUIRE BOND WITHOUT VEXATIOUS LITIGANT DETERMINATION, AND PRE-FILING ORDER MOTION MUST FAIL


18V.
IT IS APPROPRIATE TO AWARD SANCTIONS AGAINST DEFENDANTS FOR FILING THIS AND PREVIOUS MERITLESS MOTIONS UNDER CCP §128.5


21VI.
DEFENDANTS’ SUPPORTING DECLARATIONS AND JOINDERS ASSERTING PAST AND PROJECTED COSTS FOR LITIGATION ARE UNSUPPORTED, DUBIOUS, INCONSISTENT, LACK CREDIBILITY OR MERIT AND SHOULD BE DISREGARDED


211.
Pleading Hardship is New for Defendants, and Not Credible.


222.
Defendant State Entities’ and Their Attorneys are Responsible, not Plaintiffs


233.
Plaintiffs’ Costs Have Not Been Trivial


24VII.
PALO ALTO’S REQUEST FOR JUDICIAL NOTICE OF VARIOUS IRRELEVANT COURT FILES SHOULD BE DENIED


25CONCLUSION


iPROOF OF SERVICE


iiSERVICE LIST, 11/5/07




TABLE OF AUTHORITIES

Cases
Bostick v. Flex Equip. Co., Inc. 
(2007), Cal.App. 2 Dist
11

Cabrera v. City of Huntington Park, 
159 F.3d 374 (9th Cir., 1998)
10

Camerado Ins. Agency v. Superior Court 
(1993) 12 C.A.4th 838, 16 C.R.2d 42
17

Childs v. Painewebber, Inc. 
(1994), 29 Cal.App.4th 982
5, 6

Corcoran v. Dep’t of Soc. Servs., 
271 Conn. 679 (2005)
10

County of Imperial v. Farmer, 
(1988) 205 Cal.App.3d 479, 252 Cal.Rptr. 382
19

Dawson v. Toledano, 
(2003) 109 Cal.App.4th 387, 134 Cal.Rptr.2d 689
24

Doran v. Vicorp Restaurants, Inc., 
407 F.Supp.2d 1115, (2005)
16, 17

First Western Development Co. v. Superior Court, 
(1989) 212 Cal.App.3d 860, 261 Cal.Rptr. 116
6

Holcomb v. U.S. Bank Nat. Ass'n, 
(2005) 129 Cal.App.4th 1494
9, 18

In re Bittaker, 
(1997) 55 Cal.App.4th 1004, 64 Cal.Rptr.2d 679
8

In re Hartford Textile Corp., 
681 F.2d 895 (2nd Cir.1982)
16

In re Packer Ave. Assoc., 
884 F.2d 745 (3d Cir.1989)
17

In re Powell, 
851 F.2d 427 (D.C.Cir.1988)
17

In re Sheih, 
(1993) 17 Cal.App.4th 1154
15

Jordache Enterprises, Inc. v. Brobeck, Phleger & Harrison 
(1998) 18 Cal.4th 739, 76 Cal.Rptr.2d 749, 958 P.2d 1062
24

Morin v. Rosenthal 
(2004) 122 Cal.App.4th 673, 19 Cal.Rptr.3d 149
19

Moy v. U.S., 
906 F.2d 467, 906 F.2d 467, (9th Cir., 1990)
17

Muller v. Tanner, 
(1969) 2 Cal.App.3d 438
15

On v. Cow Hollow Properties 
(1990) 222 Cal.App.3d 1568, 272 Cal.Rptr. 535
19

Ricard v. Grobstein, Goldman, Stevenson, Siegel, LeVine & Mangel, 
(1992) 6 Cal.App.4th 157, 8 Cal.Rptr.2d 139,.
19

Roston v. Edwards, 
(1982) 127 Cal. App. 3d 842, 179 Cal. Rptr. 830
18

State v. Ball, 
226 Conn. 265, 627 A.2d 892 (1993)
11

Taliaferro v. Hoogs 
(1965) 236 Cal.App.2d 521, 46 Cal.Rptr. 147
15

Wolfgram v. Wells Fargo Bank, 
(1997) 53 Cal.App.4th 43, 61 Cal.Rptr.2d 694
16



 TOA \h \c "2" \p 
Statutes
28 U.S.C. §1367(a)
3

Cal. Code Civ. Proc §391(b)(4)
5

Cal. Code Civ. Proc. §128.5
19

Cal. Code Civ. Proc. §391
1, 4

Cal. Code Civ. Proc. §391(b)
8

Cal. Code Civ. Proc. §391(b)(1)
5, 6

Cal. Code Civ. Proc. §391(b)(1)(i)
6

Cal. Code Civ. Proc. §391.3
18

Cal. Code Civ. Proc. §395
3

Cal. Code Civ. Proc. §391(b)(2)
9

Cal. Code Civ. Proc. §391(d)
7

Cal. Code Civ. Proc. §391(e)
7

Cal. Prob. Code §1611
13

Code Civ. Proc., § 391
8



 TOA \h \c "3" \p 
Other Authorities
1 Restatement (Second), Judgments § 27, comment d (1982)
7

1 Restatement (Second), Judgments § 27, comment h (1982)
i

3 Witkin, Cal. Proc. 4th (1997) Actions, § 340, p. 433, Chapter IV. Actions, 2. [§ 340] Definition of Vexatious Litigant
18



 TOA \h \c "4" \p 
Rules
FRCP Rule 12(b)(6)
3



SUMMARY

Faced with a notice of the imminent threat of a default for failing to file an answer or demurrer in the current action after being served more than 1 year ago, newly-appearing defendant CITY OF PALO ALTO (“Palo Alto”), now joined by COUNTY OF SANTA CLARA (“County”), STANFORD HOSPITAL AND CLINICS, TALLA HOUSE and SAN ANDREAS REGIONAL CENTER (“SARC”), responds in a 20-page polemic nearly bare of supported facts or authorities, with a completely meritless motion, in a last ditch attempt to stop the proceedings which are finally approaching a hearing on the outstanding motions (and on the eve of a default judgment), by asking this court to declare Plaintiffs JEFFREY R. GOLIN, ELSIE Y. GOLIN, and NANCY K. GOLIN, as “vexatious litigants”. 

A determination of vexatious litigant status under Cal. Code Civ. Proc. §391 TA \l "Cal. Code Civ. Proc. §391" \s "Cal. Code Civ. Proc. §391" \c 2  requires somewhat more than a defendant’s complaint that he perceives himself vexed. There are simply no meritorious grounds for this motion at all. The statutory criteria are clearly stated and easily understood. And in this case, Plaintiffs can show they are as far removed from meeting the statutory criteria as possible, which Palo Alto either knew or should have known before filing their motion.  

Palo Alto, in its ardor to present a portrait of plaintiff Golins that would enhance their position, made reference to a voluminous multitude of motions and appeals, including many of its co-defendants’ own vexatious and meritless motions and actions, which were inappropriate for consideration under the statutory criteria, unmistakably an attempt to inflame the court against the Golins.
What City of Palo Alto asks this court to do: is to disregard all plaintiffs’ motions and opposition briefs. They want their vexatious litigant motion heard before any other motions, before this court has had an opportunity to look into the plaintiffs’ motions and briefs or deciding on their merits.  This is putting the cart before the horse.

The court can best decide upon the merits of the plaintiffs’ motions by reviewing them on the law, not by relying entirely upon the opinion of Palo Alto. Even a cursory review can only lead to the conclusion that the Plaintiffs’ claims are potentially meritorious.  And that in fact the tactics of the defendants, including Palo Alto, are harassing and delaying the court and wasting its judicial resources, by preventing this action from proceeding to due process and discovery.

Our opposition is based upon this brief, and the declarations of:  Gerard W. Wallace, Esq., David J. Beauvais, Esq., and Jeffrey R. Golin.

FACTUAL AND PROCEDURAL HISTORY

On October 23, 2003, plaintiffs Jeffrey R. Golin and Elsie Y. Golin had to file their §1983 civil rights lawsuit against various state actors in the Northern District of California, notwithstanding that they had just lost their conservatorship bid in Santa Clara County Superior Court, Probate Division.  If they had not done so, their statutes of limitations would have run out forever (See Declaration of Jeffrey R. Golin).  As Mr. Golin has averred in his declaration, the mere coincidence of timing of this lawsuit did not prove that they were appealing from their conservatorship in disguise by suing in District Court, as these defendants repeatedly claimed.  Among the Golins’ federal claims were pendent state claims, such as personal injury and tort damages, which the federal court also assumed jurisdiction over applying the doctrine of pendent jurisdiction during the pendency of the federal case.

As Plaintiff Jeffrey Golin declared in detail, he always intended to sue for these wrongs, and, even if he had won the conservatorship, he certainly would have sued.  This intention shows that the parent-plaintiffs were not complaining of damages allegedly caused by the conservatorship decision.  In fact they separately appealed the conservatorship in state court during the federal action. Mr. Golin proved his intent by consulting with attorneys almost as soon as the underlying events unfolded, and he filed a timely tort claim (See Golin declaration).  He continued to seek attorney representation for his lawsuit, right after his and his wife’s malicious prosecution was dropped by the State, and he kept his timelines intact.  

Many if not most of the parties in the instant case were named in this federal lawsuit, and most if not all of the claims were present there, too, although many were for federal questions, not state questions. On the other hand, only one of the parties in the conservatorship action was sued in the federal case.

These defendants nevertheless persuaded federal court Judge Alsup to view the lawsuit as only a continuation of the conservatorship action “in disguise”, and Judge Alsup ruled against them without ever permitting discovery, never viewing the evidence, and not allowing leave to amend, in only one hearing on a FRCP Rule 12(b)(6) TA \l "FRCP Rule 12(b)(6)" \s "FRCP Rule 12(b)(6)" \c 4  motion by defendants. It could not possibly be construed as a judgment on the merits.  Judge Alsup completely misconstrued the nature of the complaint and wrote a clearly erroneous decision.  Importantly, his decision denying the federal claims rested on several federal abstention doctrines that have since been overruled or mooted by intervening events. He made no rulings concerning the companion state tort claims.

On appeal to the Ninth Circuit, Judge Alsup’s judgment was affirmed basically on only one ground, that the parents were not attorneys and could not represent their daughter in a lawsuit without an attorney.  The Ninth Circuit also did not view any evidence; find any facts or rule on any merits.  The Ninth Circuit did not proceed de novo as they claimed, and also did not dismiss the state claims but merely abandoned jurisdiction over the pendent state claims when they dismissed the federal claims, under the doctrine of pendent jurisdiction (28 U.S.C. §1367(a) TA \l "28 U.S.C. §1367(a)" \s "28 U.S.C. §1367(a)" \c 2 ), meaning that those state claims still remained unexhausted.  That meant that those claims could still be revived in state court because they had never been ruled upon. That is a very common procedural posture. 

Subsequently, the Golins found an attorney, Mr. Gerard W. Wallace, and sought certiorari in the US Supreme Court (see Wallace declaration).   After certiorari was denied, the Golins decided to pursue their unexhausted state claims in State Court (See Golin declaration), and found a second attorney, Mr. David J. Beauvais (see Beauvais declaration).  They refiled their state claims in state court.  They selected Sacramento for their opening venue, because it was proper on account of the fact that some of the defendants resided there (Cal. Code Civ. Proc. §395 TA \l "Cal. Code Civ. Proc. §395" \s "Cal. Code Civ. Proc. §395" \c 2 ).  The County immediately filed to have the case removed to Santa Clara County, where it resides today.  Thus, this lawsuit is the self-same action that started in District Court in 2003, that has proceeded to state court.  Thus, the Golins are not relitigating, but are continuing to litigate.

LEGAL ARGUMENT

SUMMARY OF ARGUMENT

Defendants’ hopes to obtain a determination that plaintiffs are vexatious litigants under the requirements of Cal. Code Civ. Proc. §391 TA \s "Cal. Code Civ. Proc. §391" , are vanquished on every conceivable criterion or grounds possible. Cal. Code Civ. Proc. §391 TA \s "Cal. Code Civ. Proc. §391"  states:

391.  As used in this title, the following terms have the following meanings:

   (a) "Litigation" means any civil action or proceeding, commenced, maintained or pending in any state or federal court.

   (b) "Vexatious litigant" means a person who does any of the following:

   (1) In the immediately preceding seven-year period has commenced, prosecuted, or maintained in propria persona at least five litigations other than in a small claims court that have been (i) finally determined adversely to the person or (ii) unjustifiably permitted to remain pending at least two years without having been brought to trial or hearing.

   (2) After a litigation has been finally determined against the person, repeatedly relitigates or attempts to relitigate, in propria persona, either (i) the validity of the determination against the same defendant or defendants as to whom the litigation was finally determined or (ii) the cause of action, claim, controversy, or any of the issues of fact or law, determined or concluded by the final determination against the same defendant or defendants as to whom the litigation was finally determined.

   (3) In any litigation while acting in propria persona, repeatedly files unmeritorious motions, pleadings, or other papers, conducts unnecessary discovery, or engages in other tactics that are frivolous or solely intended to cause unnecessary delay.

   (4) Has previously been declared to be a vexatious litigant by any state or federal court of record in any action or proceeding based upon the same or substantially similar facts, transaction, or occurrence.

Even if one accepts the untenable argument that this lawsuit is merely a relitigation of the 2003 probate conservatorship, one cannot reach the conclusion that the plaintiffs meet any of these criteria.  Ironically, it is the City of Palo Alto, who was not a party to the conservatorship action, who now claims at the eleventh hour that they are entitled to this protection from repeated litigation.

Clearly Palo Alto knows it has not been “sued over and over for the same claims” on account of the conservatorship action, because it was never a party to the probate proceeding.  Palo Alto knows that the District Court did not “look at all the evidence”, or consider any evidence before it dismissed plaintiffs’ 1983 civil rights case on threshold grounds in the pleading phase in 2004. One need look no farther than the complaint to know that the plaintiffs are not merely “styling” the conservatorship litigations as a §1983 civil rights lawsuit, which is just what it says it is, a lawsuit for negligence and damages.  

Plaintiffs are represented by attorneys here as they have in situations in the past, this is the only lawsuit they have filed in over 10 years, collateral estoppel and res judicata do not apply to the 2003 probate decision according to any of the black-letter criteria, and it has not been finally determined adversely to them, not yet.

I. PLAINTIFFS COULD NOT BE CONSTRUED BY ANY CONCEIVABLE STANDARD TO MEET THE STATUTORY CRITERIA FOR VEXATIOUIS LITIGANT DETERMINATION

In support of the following facts and arguments, plaintiffs offer concurrent Declaration of Jeffrey R. Golin, Declaration of David J. Beauvais, Esq. and Declaration of Gerard W. Wallace, Esq., Amended Memorandum of Points and Authorities In Opposition to County Demurrer, and Second Amended Opposition to County Demurrer. 

1. No prior vexatious litigant history

Plaintiffs JEFFREY R. GOLIN and ELSIE Y. GOLIN, now each 66-years old, have never in their lives previously been determined to be “vexatious litigants” in any court or proceeding failing the test of Cal. Code Civ. Proc §391(b)(4) TA \l "Cal. Code Civ. Proc §391(b)(4)" \s "Cal. Code Civ. Proc §391(b)(4)" \c 2 .
2. No other qualifying litigation in past 7 years

Plaintiffs have not “in the immediately preceding seven-year period … commenced, prosecuted, or maintained in propria persona at least five litigations other than in a small claims court that have been (i) “finally determined adversely to the person”, failing the test of Cal. Code Civ. Proc. §391(b)(1) TA \l "Cal. Code Civ. Proc. §391(b)(1)" \s "Cal. Code Civ. Proc. §391(b)(1)" \c 2 . (Childs v. Painewebber, Inc. (1994), Cal.App. 5 Dist.,1994 TA \l "Childs v. Painewebber, Inc. (1994), Cal.App. 5 Dist.,1994" \s "Childs v. Painewebber, Inc. (1994), Cal.App. 5 Dist.,1994" \c 1 )

Plaintiffs have prosecuted, commenced or maintained only one civil action in 10 years: this one.  The last lawsuit the plaintiffs filed was in 1999, a small claims action that does not count (Cal. Code Civ. Proc. §391(b)(1) TA \s "Cal. Code Civ. Proc. §391(b)(1)"), which they ultimately won when counsel represented them on appeal.

3. Current lawsuit has not been “finally determined”, adversely or otherwise

Plaintiffs’ present instant lawsuit that commenced in Federal Court in 2003 still has not been “finally determined adversely to the person” (Cal. Code Civ. Proc. §391(b)(1)(i) TA \l "Cal. Code Civ. Proc. §391(b)(1)(i)" \s "Cal. Code Civ. Proc. §391(b)(1)(i)" \c 2 ) and thus may not be qualified.  There is no reason to construe that the federal court’s peremptory rejection of its federal subject jurisdiction could constitute “issues finally determined adversely”, on their merits, since no evidence was presented or available in the pleading stage, and the court erroneously failed to read the complaint as true in favor of plaintiffs.  In fact, there is no reason that plaintiffs should not now win here on the formerly pendent state claims.

4. Appeals of an existing action do not count as “final determinations”

Contrary to Palo Alto’s erroneously pleaded assertions, appeals and writs that are related to the current action do not count as “final determinations” or additional determinations, because until all avenues of appeal have been exhausted the determinations cannot be construed as “final” (Childs v. Painewebber, Inc. (1994), 29 Cal.App.4th 982 TA \l "Childs v. Painewebber, Inc. (1994), 29 Cal.App.4th 982" \s "Childs v. Painewebber, Inc. (1994), 29 Cal.App.4th 982" \c 1  [Phrase “final determination against the same defendant” as used in determining whether plaintiff is vexatious litigant by continuing to relitigate such determination, refers to judgment in favor of defendant with respect to which all avenues for direct review have been exhausted]), which has not yet occurred here even once in this case since it started in 2003. Thus at this point there have been neither “final determinations” nor “claims that had been finally determined” at all that qualify for vexatious litigant determination (and certainly none in pro per). , “…a judgment is final for all purposes when all avenues for direct review have been exhausted.”  (First Western Development Co. v. Superior Court, (1989) 212 Cal.App.3d 860, 864, 261 Cal.Rptr. 116 TA \l "First Western Development Co. v. Superior Court, (1989) 212 Cal.App.3d 860, 864, 261 Cal.Rptr. 116" \s "First Western Development Co. v. Superior Court, (1989) 212 Cal.App.3d 860, 864, 261 Cal.Rptr. 116" \c 1 .)”
5. Probate conservatorship action does not count because plaintiffs were not “plaintiffs” in that action.

The 2003 probate conservatorship petition against Nancy Golin was brought and maintained by the State, not the plaintiffs, and plaintiffs were unwilling respondents and cross-petitioners, not petitioners or defendants.  In that action the Golins were not “plaintiffs” within the plain meaning of Cal. Code Civ. Proc. §391(d) TA \l "Cal. Code Civ. Proc. 391(d)" \s "Cal. Code Civ. Proc. 391(d)" \c 2 , but respondents or cross petitioners, or possibly even according to the definition of Cal. Code Civ. Proc. §391(e) TA \l "Cal. Code Civ. Proc. 391(e)" \s "Cal. Code Civ. Proc. 391(e)" \c 2 , defendants:

Cal. Code Civ. Proc. §391(d) TA \s "Cal. Code Civ. Proc. 391(d)" "’Plaintiff’ means the person who commences, institutes or maintains a litigation or causes it to be commenced, instituted or maintained, including an attorney at law acting in propria persona.“

Cal. Code Civ. Proc. §391(e) TA \s "Cal. Code Civ. Proc. 391(e)"  "’Defendant’ means a person (including corporation, association, partnership and firm or governmental entity) against whom a litigation is brought or maintained or sought to be brought or maintained.”

6. Plaintiffs here cannot be held to be “relitigating against the same defendants” out of the probate conservatorship action, where the plaintiffs were defendants or respondents.

Thus the plaintiffs in this suit cannot be possibly be said to be “relitigating against the same defendants” by maintaining this lawsuit, after being unfairly defeated in their 2003 attempts to conserve their daughter, when they were for all practical purposes the actual defendants in the 2003 conservatorship action, and certainly the one moving party, Mr. Allenby (or more accurately the Department of Developmental Services (DDS) of which Mr. Allenby was the director), in the conservatorship action was not in any conceivable sense of the word a “defendant” in that prior action, but a plaintiff
.  

7. Plaintiffs are represented in present state action, not in pro per

Plaintiffs’ present state action phase was brought with the active participation and approval of present pro bono counsel, Mr. Wallace and Mr. Beauvais, not by plaintiffs acting in propria persona.  Thus they meet none of the statutory definitions of vexatious litigant because they have not proceeded in propria persona, which is required in every statutory definition in its plain meaning.
8. Representation is an almost insurmountable bar to vexatious litigant determination

The two cases cited by Palo Alto claiming, “attorney representation is no bar to vexatious litigant determination” do not stand for the surprising proposition represented, and are easily distinguishable and inapposite from the very narrow standard to be applied (see argument II). Not only is it not “no bar”, but the bar is extremely high and has only been breached in a small handful of egregious and inapplicable cases. The narrow exception cited, that the attorneys are “mere puppets” of the plaintiffs, has been soundly defeated by affidavits of both plaintiffs’ attorneys who have been involved and active since the start of this proceeding, and say that this action is meritorious upon their review (See Argument II). 

9. Habeas petitions do not count towards vexatious litigant determination

Habeas Corpus petitions are not counted for purposes of vexatious litigant determination, and plaintiffs have brought only two, the first one with assistance of counsel, and the second refiling immediately after exhausting state remedies.  (In re Bittaker, (1997) 55 Cal.App.4th 1004, 64 Cal.Rptr.2d 679 TA \l "In re Bittaker, (1997) 55 Cal.App.4th 1004, 64 Cal.Rptr.2d 679" \s "In re Bittaker, (1997) 55 Cal.App.4th 1004, 64 Cal.Rptr.2d 679" \c 1 . [holding that petitions for habeas corpus are not civil actions or proceedings under Cal. Code Civ. Proc. §391(b) TA \l "Cal. Code Civ. Proc. §391(b)" \s "Cal. Code Civ. Proc. §391(b)" \c 2 
, abrogating Wolfram].  

10. Relitigation of interlocutory orders within the same action do not count

Defendants mistakenly claim that the disputed interlocutory motions to vacate, renew or reconsider, such as the motions to change venue, motions to set aside, or reconsider guardian ad litem here should be construed as “an attempt to relitigate a litigation that was ‘finally determined’”, but this construction has been expressly denied, because interlocutory decisions before a judgment cannot be considered “final determinations” in any conceivable sense (Holcomb v. U.S. Bank Nat. Ass'n, (2005), 129 Cal.App.4th 1494, 29 Cal.Rptr.3d 578 TA \l "Holcomb v. U.S. Bank Nat. Ass'n, (2005), 129 Cal.App.4th 1494, 29 Cal.Rptr.3d 578" \s "Holcomb v. U.S. Bank Nat. Ass'n, (2005), 129 Cal.App.4th 1494, 29 Cal.Rptr.3d 578" \c 1 ).  And these motions cannot be judged as meritless. 

11. Docket lists show nothing about qualifying merit of interim motions

In its zeal to support its contention that plaintiffs’ previous motions were frequent or meritless, Palo Alto attached a voluminous compendium of previous docket lists to their motion, but this is insufficient.  As opined in Holcomb v. U.S. Bank Nat. Ass'n (2005), 129 Cal.App.4th 1494, 1506, 29 Cal.Rptr.3d 578 TA \l "Holcomb v. U.S. Bank Nat. Ass'n (2005), 129 Cal.App.4th 1494, 1506, 29 Cal.Rptr.3d 578" \s "Holcomb v. U.S. Bank Nat. Ass'n (2005), 129 Cal.App.4th 1494, 1506, 29 Cal.Rptr.3d 578" \c 1 , 
”It is difficult, if not impossible, to make a determination under subdivision (b)(3) simply by resort to the docket sheet of a previous case. Even when the outcome of a particular motion can be successfully divined from the docket -- a task that is not always easy -- it is often impossible to discern whether the particular motion was completely meritless, or made for an improper purpose.”
12. In short, plaintiffs are impossibly far from meeting any of the necessary criteria

Plaintiffs are not meeting any of the statutory definitions: “repeatedly relitigat[ing] or attempt[ing] to relitigate, in propria persona, after a litigation has been finally determined against the person, either (i) the validity of the determination against the same defendant or defendants as to whom the litigation was finally determined or (ii) the cause of action, claim, controversy, or any of the issues of fact or law, determined or concluded by the final determination against the same defendant or defendants as to whom the litigation was finally determined,” failing the test of Cal. Code Civ. Proc. §391(b)(2) TA \l "Cal. Code Civ. Proc. 391(b)(2)" \s "Cal. Code Civ. Proc. 391(b)(2)" \c 2 . 

13. Res judicata and collateral estoppel do not apply and have not yet been determined

Defendants’ defenses consist mainly of their flawed theory that res judicata and collateral estoppel due to the 2003 probate conservatorship proceeding act to bar their “relitigation” here.  But in Plaintiffs opposition to County of Santa Clara, Supplemental Brief, plaintiffs have resoundingly defeated those arguments.  

14. Res judicata from the conservatorship action does not meet any of the necessary criteria for application here

Res judicata does not apply because it fails each requirement of the three prong test (See Argument VII, Plaintiffs’ Supplemental Opposition to County Demurrer, p. 39): 

(1) an identity of claims, 

(2) a final judgment on the merits, and 
(3) identity or privity between parties, 
Cabrera v. City of Huntington Park 159 F.3d 374 (9th Cir., 1998) TA \l "Cabrera v. City of Huntington Park 159 F.3d 374 (9th Cir., 1998)" \s "Cabrera v. City of Huntington Park 159 F.3d 374 (9th Cir., 1998)" \c 1 . 
The judgment is not final, because a guardianship petition can always be reviewed, as conceded at the end of the 2003 Martin opinion.  

There is no identity of claims because there were no claims; it was not a lawsuit so there was never a complaint filed by anyone.

There was no identity or privity between the parties, and in fact no defendant here was a petitioner in the conservatorship
.  
15. Collateral Estoppel does not meet any of the necessary criteria for application here

Similarly, final determination of issues under the rule of collateral estoppel does not apply to vexatious litigant determination here.  The 2003 probate proceeding, relating to claims in this case, fails every test:  

“Collateral estoppel, or issue preclusion, bars the relitigation of an issue that was previously adjudicated if 

(1) the issue is identical to an issue decided in a prior proceeding
, 

(2) the issue was actually litigated
, 

(3) the issue was necessarily decided
, 

(4) the decision in the prior proceeding is final and on the merits, 

(5) the party against whom collateral estoppel is asserted was a party to the prior proceeding or in privity with a party to the prior proceeding.” 

Bostick v. Flex Equip. Co., Inc. (2007), Cal.App. 2 Dist TA \l "Bostick v. Flex Equip. Co., Inc. (2007), Cal.App. 2 Dist" \s "Bostick v. Flex Equip. Co., Inc. (2007), Cal.App. 2 Dist" \c 1 . (emph. added).  See also discussion, Dowling v. Finley Associates, Inc., 248 Conn. 364, 727 A.2d 1245 (1999), and State v. Ball, 226 Conn. 265, 627 A.2d 892 TA \l "State v. Ball, 226 Conn. 265, 627 A.2d 892" \s "State v. Ball, 226 Conn. 265, 627 A.2d 892" \c 1 , 

“To assert successfully the doctrine of issue preclusion, therefore, a party must establish that the issue sought to be foreclosed actually was litigated and determined in the prior action between the parties or their privies, and that the determination was essential to the decision in the prior case.” Delahunty v. Massachusetts Mutual Life Ins. Co., supra, 236 Conn. at 600-601, 674 A.2d 1290.
The only issues in the conservatorship were, (1) whether Nancy should be conserved, (2) who should conserve her, and (3) what type of conservatorship should it be, as conceded by Martin at the start of his preposterous 2003 opinion, and in the previously appended trial minutes.  Those were entirely different claims and issues than here.

None of the issues here were ever “actually” litigated in the conservatorship action, nor were they necessarily litigated.  Neither was the decision final and on the merits, because conservators can always be removed and the decision can never become “final”.  None of the parties to the decision were the same parties as here, as just explained, although defendants, and all of them, lamely and repeatedly continue to insist that they are without any factual support.

None of these defendants has even once undertaken to purport to make such a showing, instead insisting on repetitive, generalized and conclusory statements insisting on the claim, but never purporting to support it.

16. Collateral estoppel does not apply to findings in the 2004 District Court opinion either

The same argument defeats the claims of these defendants in their unfounded assertion that collateral estoppel applies to the issues in the District Court action in 2004.  For exactly the same reasons, collateral estoppel cannot be applied there either.  The issues were never actually litigated, finally litigated, or necessarily litigated.  True, the parties there were at least mostly the same as here, unlike the conservatorship, but the dismissal of the federal case was on procedural grounds, for lack of subject matter jurisdiction and failure to state a case, under FRCP Rule 12(b)(6), for which no issues other than federal abstention issues were actually or necessarily litigated.  They were not even finally litigated because the only material grounds on which the 9th Circuit affirmed were that the parents did not have an attorney and thus could not represent their disabled daughter.  The remainder of Alsup’s ruminations “had the characteristics of dicta” therefore, (1 Restatement (Second), Judgments § 27, comment h (1982)).  The only issues litigated in the 2004 District Court decision were either mooted or federal issues, not relevant here and primarily limited to:  

1) Rooker-Feldman abstention, based on the erroneous theory that the lawsuit was merely a relitigation of the conservatorship.  (Now abrogated by Exxon-Mobil).

2) Younger Abstention Doctrine, for the same erroneous reasons.

3) Domestic Relations Exception, which clearly did not apply

4) Non-Attorney Parent Petitioners, now mooted by the retention of counsel

5) Improper judicial notice of the truth of the disputed findings of the 2003 Martin state probate opinion, which we have just discussed were not proper findings

Indeed, it would be a very good thing for all if these issues were finally, actually and necessarily litigated between these parties, with the full panoply of civil due process safeguards available, but that is the last thing that these defendants want to occur.

17. Separate vexatious litigant criteria for probate are not met for application here

Cal. Prob. Code §1611 TA \l "Cal. Prob. Code §1611" \s "Cal. Prob. Code §1611" \c 2  is of no possible use to these defendants either.  While Palo Alto has not claimed this, for the sake of exhausting all possible arguments, it can be dismissed as a possible claim as well.  Probate Code §1611 TA \s "Cal. Prob. Code §1611"  states: 

“If a person files a petition for visitation, termination of the guardianship, or instruction to the guardian that is unmeritorious, or intended to harass or annoy the guardian, and the person has previously filed pleadings in the guardianship proceedings that were unmeritorious, or intended to harass or annoy the guardian, this petition shall be grounds for the court to determine that the person is a vexatious litigant for the purposes of Title 3a (commencing with Section 391) of Part 2 of the Code of Civil Procedure. For these purposes, the term "new litigation" shall include petitions for visitation, termination of the guardianship, or instruction to the guardian.”  

The parents have never filed any additional motions in the guardianship proceeding, never mind ones that could be construed to be repeated, or intended to harass or annoy the guardian, or ones that could be construed as meritorious.  No petitions for visitation, termination of the guardianship, or instructions to the guardian, zero at this stage, even though they wanted to.

18. Prob. Code §1611 criteria override, not overlay, CCP §391 criteria, for guardianship proceedings

More relevantly, if the parent-plaintiffs do not meet this requirement of Probate Code §1611 under the probate code, the only guardianships statute in the probate code providing criteria for vexatious litigant determination, then how can they be held to be vexatious under Cal. Code Civ. Proc. §391, on account of their participation as defendant-respondents in the 2003 probate conservatorship action?  The language of §1611 would become surplusage to §391 if the legislature had not intended to provide exclusivity for this criterion in guardianship actions. The plain language of the statue makes no reference providing that this statute would apply in addition to the provisions of §391.  We can think of no reason why the legislature would overlay another statute (§1611) dealing with different vexatious litigant criteria (in guardianship procedures) if the legislature had not intended §1611’s special criteria for vexations litigant to apply only to guardianship procedures. Applying the reasoning in Bittaker for not counting habeas petitions [overlaying a second set of proscriptions for the same purpose] the conservatorship petition for another reason does not qualify for vexatious litigant determinations at all. 
19. Current lawsuit is not a relitigation of 2003 conservatorship proceedings

Defendants’ unsupported insistence that this original civil rights lawsuit be perceived as merely a relitigation of the 2003 state conservatorship action or constituted by meritless motions meant to harass and delay is entirely without foundation for all the dispositive reasons shown in Plaintiffs’ opposition motions. 

20. Plaintiffs’ attorneys’ affidavits declare lawsuit does not lack merit, is not maliciously motivated or intended for purposes of harassment or delay, and presents numerous triable issues

Present plaintiffs’ counsels Wallace and Beauvais have reviewed this action thoroughly through the entire course of these events (See attached declarations of counsel), and in the exercise of their professional judgment as gatekeepers state they do not find that this lawsuit lacks merit.

II. PLAINTIFFS’ COUNSEL ARE CLEARLY NOT “PUPPETS” THUS PLAINTIFFS ARE REPRESENTED PARTIES NOT SUBJECT TO VEXATIOUS LITIGANT DETERMINATION

Defendant Palo Alto argues, “the presence of attorneys is no impediment to a vexatious litigant determination” (PA p16) (emph added). 

Palo Alto is wrong.  It is an almost impossibly high impediment, one that has been breached in only one or two extraordinarily egregious cases where circumstances vastly exceeded the scale of what is alleged here.  To extend this narrowest of exceptions to the Golins’ instant case would be a prima facie abuse of process, or abuse of discretion for the court.  Moreover, it would have a “chilling effect” on the willingness of pro bono attorneys to represent honest, sincere clients with meritorious causes.

The only two exceptional cases, Muller and Sheih, are the ones sparsely cited by Palo Alto.  Neither case bears resemblance to the “presence” of the pro bono attorneys in this matter. 

In Muller v. Tanner, (1969) 2 Cal.App.3d 438, 444 TA \l "Muller v. Tanner, (1969) 2 Cal.App.3d 438, 444" \s "Muller v. Tanner, (1969) 2 Cal.App.3d 438, 444" \c 1 , cited by Palo Alto, the plaintiff had already been declared vexatious in a prior action, and had been ordered to file no more motions without posting a $5,000 security.  To circumvent the filing requirements, he refiled a second and identical complaint with the same claims and between the same parties and merely attached a card of an attorney that he had consulted briefly, who was allegedly not involved in the case.  “[T]he complaint bears the card of, and is signed by, an attorney at law, whereas in the former action the plaintiff appeared ‘in suo jure.”’(Muller at 441).

In In re Sheih, (1993) 17 Cal.App.4th 1154 TA \l "In re Sheih, (1993) 17 Cal.App.4th 1154" \s "In re Sheih, (1993) 17 Cal.App.4th 1154" \c 1  the attorney was found to be acting as a mere puppet or rubber stamp. Liang-Houh Shieh had been declared a vexatious litigant in the United States District Court for the Central District of California and by two separate superior court judges in three distinct cases, all of which were based on facts substantially similar … to the facts asserted and claims made in the underlying litigation.  Here, Sheih was filing duplicative lawsuits.  Sheih’s attorneys were found to be acting as “mere puppets” and not gatekeepers: 

“In short, it is clear that Shieh does not engage attorneys as neutral assessors of his claims, bound by ethical considerations not to pursue unmeritorious or frivolous matters on behalf of a prospective client. (Cf. Taliaferro v. Hoogs (1965) 236 Cal.App.2d 521, 527 [46 Cal.Rptr. 147 TA \l "Taliaferro v. Hoogs (1965) 236 Cal.App.2d 521, 527 [46 Cal.Rptr. 147" \s "Taliaferro v. Hoogs (1965) 236 Cal.App.2d 521, 527 [46 Cal.Rptr. 147" \c 1 ].) Rather, these attorneys who ostensibly “represent” Shieh serve as mere puppets. Based on these facts, we conclude a prefiling order limited to Shieh's in propria persona activities would be wholly ineffective as a means of curbing his out-of-control behavior. (Shieh, at 1167)

In doing so, however, the court acknowledged that "[t]his case ... breaks the mold." Id. at 1167, 21 Cal.Rptr.2d 886.
Obviously that is not happening here, as verified by the plaintiffs’ attorneys in their affidavits.  Mr. Wallace and Mr. Beauvais been diligently involved and have not merely “lent their names” to this lawsuit.  The Golins have consulted them, and listened to their advice, and followed it. When their attorneys disapproved or suggested a more appropriate action, they have complied.  

All briefs and motions were either written by them or reviewed by them, including those of Mr. Golin, who at this point is technically in pro per since September 15, 2006 as a convenience to his attorneys in his efforts to provide assistance to them in their pro bono efforts.  Mr. Golin treats Mr. Wallace and Mr. Beauvais as his attorneys; the nominal in pro per label notwithstanding, and always follows their instructions while helping do legal research for them, which he has achieved a reasonable level of competency at.  

Since public policy strongly favors encouraging the bar to provide already-scarce pro bono representation in meritorious cases, it would be a perverse result to then discourage pro bono attorneys by punishing their plaintiffs from participating in the plaintiffs’ own cases.

To find that Mr. Wallace and Mr. Beauvais are acting as “mere puppets” would be to claim that they were not actively involved in the litigation of their clients’ cases. They affirm they are fully involved in this case, are reputable, with verifiable legal bona fides, who declare that they see nothing unmeritorious or insincere about the claims or motions of the plaintiffs.

Doran v. Vicorp Restaurants, Inc., 407 F.Supp.2d 1115, 1118, C.D.Cal.,2005 TA \l "Doran v. Vicorp Restaurants, Inc., 407 F.Supp.2d 1115, 1118, C.D.Cal.,2005" \s "Doran v. Vicorp Restaurants, Inc., 407 F.Supp.2d 1115, 1118, C.D.Cal.,2005" \c 1 .  “… a represented party ordinarily is incapable of being declared a vexatious litigant. “California has … opted to limit its vexatious litigant statute to unrepresented parties. See Cal. Civ. Proc. Code §391(b) (defining a vexatious litigant as one who litigates in propria persona); Wolfgram v. Wells Fargo Bank, 53 Cal.App.4th 43, 58-59, 61 Cal.Rptr.2d 694 (1997 TA \l "Wolfgram v. Wells Fargo Bank, 53 Cal.App.4th 43, 58-59, 61 Cal.Rptr.2d 694 (1997" \s "Wolfgram v. Wells Fargo Bank, 53 Cal.App.4th 43, 58-59, 61 Cal.Rptr.2d 694 (1997" \c 1 ).” (at 1118) There is no Ninth Circuit decision that has found a represented party to be vexatious and, while the Circuit never has affirmatively precluded such a finding, the Court notes that only one circuit court ever has declared a represented party vexatious. In re Hartford Textile Corp., 681 F.2d 895 (2d Cir.1982 TA \l "In re Hartford Textile Corp., 681 F.2d 895 (2d Cir.1982" \s "In re Hartford Textile Corp., 681 F.2d 895 (2d Cir.1982" \c 1 )
.

In Camerado Ins. Agency v. Superior Court (1993) 12 C.A.4th 838, 16 C.R.2d 42 TA \l "Camerado Ins. Agency v. Superior Court (1993) 12 C.A.4th 838, 16 C.R.2d 42" \s "Camerado Ins. Agency v. Superior Court (1993) 12 C.A.4th 838, 16 C.R.2d 42" \c 1 , a represented plaintiff was determined as vexatious.  However, this was only because he had already filed five prior unmeritorious actions in pro per in the past which were finally determined against him in seven years. 

Once again, it is important to emphasize that the federal unrepresented District Court and Ninth Circuit actions cannot be counted because they were not unmeritorious and were not pursued to a “final determination” on the claims or on the merits.   

III. VEXATIOUS LITIGANT DETERMINATION IS AN EXTRAORDINARY REMEDY REQUIRING MUCH MORE THAN A MERE DETERMINATION OF LITIGIOUSNESS

In Doran v. Vicorp Restaurants, Inc., 407 F.Supp.2d 1115, 1118, C.D.Cal.,2005 TA \s "Doran v. Vicorp Restaurants, Inc., 407 F.Supp.2d 1115, 1118, C.D.Cal.,2005" , the defendants argued that he should be declared a vexatious litigant,  "because he has filed 219 lawsuits, (repeat, 219!)  many alleging the same facts and injuries in the federal courts." (Mot., p. 15.) But the court did not declare Doran vexatious!  According to Defendants, it follows that Doran is a "prolific litigant who acts in a 'vexatious and harassing' manner." (Id.) (Doran at 1119).  The Court disagreed, saying that Doran was not a vexatious litigant merely because he filed 219 suits. (Emph added) Rather, the Court must "look at 'both the number and content of the filings as indicia' of the frivolousness of the litigant's claims." Hennessey, 912 F.2d at 1148 (quoting In re Powell, 851 F.2d 427, 431 (D.C.Cir.1988) TA \l "In re Powell, 851 F.2d 427, 431 (D.C.Cir.1988)" \s "In re Powell, 851 F.2d 427, 431 (D.C.Cir.1988)" \c 1 ).  The Court reviewed the complaint and found it was not “patently without merit” Moy v. U.S., 906 F.2d 467 at 470. 906 F.2d 467, C.A.9 (Cal., 1990) TA \l "Moy v. U.S., 906 F.2d 467 at 470. 906 F.2d 467, C.A.9 (Cal., 1990)" \s "Moy v. U.S., 906 F.2d 467 at 470. 906 F.2d 467, C.A.9 (Cal., 1990)" \c 1  

“Since an injunction preventing the relitigation of claims restricts an individual's access to the court system, it is an extraordinary remedy that should be narrowly tailored and rarely used. Wood, 705 F.2d at 1524-26; Franklin, 745 F.2d at 1231; In re Packer Ave. Assoc., 884 F.2d 745, 747 (3d Cir.1989) TA \l "In re Packer Ave. Assoc., 884 F.2d 745, 747 (3d Cir.1989)" \s "In re Packer Ave. Assoc., 884 F.2d 745, 747 (3d Cir.1989)" \c 1 . An injunction cannot issue merely upon a showing of litigiousness. The plaintiff's claims must not only be numerous, but also be patently without merit. Oliver, 682 F.2d at 446.” (Moy,  at 470).

Here, the Golins do not have any history of litigious filing, in fact filing nothing at all other than in this case, having pursued only this one case in 8 years, which has yet to proceed to the merits or the evidence, or to discovery.

In Holcomb v. U.S. Bank Nat. Ass'n, (2005) 129 Cal.App.4th 1494 TA \l "Holcomb v. U.S. Bank Nat. Ass'n, (2005) 129 Cal.App.4th 1494" \s "Holcomb v. U.S. Bank Nat. Ass'n, (2005) 129 Cal.App.4th 1494" \c 1 , the standard for “repeated relitigation” was held to be at least greater than two prior attempts [two attempts at relitigation alone are not sufficient to satisfy the requirement a party “repeatedly” relitigates a matter that has been “finally determined”], see 3 Witkin, Cal. Proc. 4th (1997) Actions, § 340, p. 433, Chapter IV. Actions, 2. [§ 340] Definition of Vexatious Litigant TA \l "3 Witkin, Cal. Proc. 4th (1997) Actions, § 340, p. 433, Chapter IV. Actions, 2. [§ 340] Definition of Vexatious Litigant" \s "3 Witkin, Cal. Proc. 4th (1997) Actions, § 340, p. 433, Chapter IV. Actions, 2. [§ 340] Definition of Vexatious Litigant" \c 3 .

IV. COURT MAY NOT REQUIRE BOND WITHOUT VEXATIOUS LITIGANT DETERMINATION, AND PRE-FILING ORDER MOTION MUST FAIL

The failure of a court to find plaintiffs to be vexatious litigants is fatal to a defendants’ motion to require a surety to proceed under Cal. Code Civ. Proc. §391.3 TA \l "Cal. Code Civ. Proc. §391.3" \s "Cal. Code Civ. Proc. §391.3" \c 2 .  Since, there exists no possible criterion on which to base such a determination, plaintiffs must be allowed to proceed without being handicapped with a bond.  To require a bond be posted, a court must first find, (1) plaintiff is a vexatious litigant as defined by statute, and (2) there is no reasonable probability he will prevail in the litigation.  The statute is narrowly drawn and leaves no room for interpretation.  Since the first requirement cannot possibly be met, there is no need to inquire into the second requirement, and the companion motion requiring a bond must fail, Roston v. Edwards, 127 Cal. App. 3d 842, 179 Cal. Rptr. 830 (4th Dist. 1982 TA \l "Roston v. Edwards, 127 Cal. App. 3d 842, 179 Cal. Rptr. 830 (4th Dist. 1982" \s "Roston v. Edwards, 127 Cal. App. 3d 842, 179 Cal. Rptr. 830 (4th Dist. 1982" \c 1 ).

V. IT IS APPROPRIATE TO AWARD SANCTIONS AGAINST DEFENDANTS FOR FILING THIS AND PREVIOUS MERITLESS MOTIONS UNDER CCP §128.5

Defendant City of Palo Alto has utterly failed to meet a single conceivable criterion for filing this motion.  It either knew or should have done a proper inquiry to find out that plaintiffs could not possibly qualify for vexatious litigant determination, before going to such lengths merely to harass, delay and waste the court’s and plaintiffs’ time.   Moreover, this is not the first time that defendants have filed totally unmeritorious motions to vexatiously drag out these proceedings in the hopes that they would never reach a jury trial. Virtually every one of defendants’ motions have utterly lacked merit and have served to block and prolong this proceeding, a fact that they all now disingenuously complain is costing them too much money.

Cal. Code Civ. Proc. §128.5 TA \l "Cal. Code Civ. Proc. §128.5" \s "Cal. Code Civ. Proc. §128.5" \c 2  authorizes the award of attorney fees as a sanction to control improper resort to the judicial process.   The statute permits the award of attorney fees, not simply as appropriate compensation to the prevailing party, but as a means of controlling burdensome and unnecessary legal tactics.  (On v. Cow Hollow Properties (1990) 222 Cal.App.3d 1568, 1577, 272 Cal.Rptr. 535 TA \l "On v. Cow Hollow Properties (1990) 222 Cal.App.3d 1568, 1577, 272 Cal.Rptr. 535" \s "On v. Cow Hollow Properties (1990) 222 Cal.App.3d 1568, 1577, 272 Cal.Rptr. 535" \c 1 .) However, to impose sanctions pursuant to Code of Civil Procedure section 128.5, the trial court must (a) state specific circumstances giving rise to the award of attorney fees and (b) articulate with particularity the basis for finding the sanctioned party's conduct reflected tactics or actions performed in bad faith and that were frivolous or designed to harass or cause unnecessary delay.   (County of Imperial v. Farmer (1988) 205 Cal.App.3d 479, 486, 252 Cal.Rptr. 382 TA \l "County of Imperial v. Farmer (1988) 205 Cal.App.3d 479, 486, 252 Cal.Rptr. 382" \s "County of Imperial v. Farmer (1988) 205 Cal.App.3d 479, 486, 252 Cal.Rptr. 382" \c 1 .)

Unnecessary delay is abundant.  The list of other meritless motions filed by defendants in an effort to employ delaying and harassing tactics is as follows:

· An anti-SLAPP motion, based on SARC’s theory that this 2006 lawsuit somehow deprives SARC of it’s right to petition the court for Nancy’s conservatorship in 2003.  Filed 7 months too late
.

· A meritless and poorly conceived motion to strike the entire complaint as a “sham pleading”, misrepresenting and misreading the doctrine, and citing a outrageously inapplicable case
. 

· Demurrers based on the contention that Nancy Golin’s causes of action may not proceed because Nancy Golin has no guardian ad litem, while the defendants are blocking any such appointment.

· Demurrers based on the notion that collateral estoppel and res judicata may derive somehow here in 2006 from the 2003 probate conservatorship action, whereas both doctrines fail each of their tests.

· Repeated attempts to remove Nancy Golin’s properly appointed guardian ad litem, presented to different judges of the superior court improperly asking them to overrule another superior court judge’s ruling, as purely defensive tactic intended to destroy Nancy Golin’s causes of action by demurrer on standing grounds. 

· Committing fraud upon the court on two separate occasions to disqualify Nancy’s mother and guardian ad litem by misrepresenting the contents of declarations and documents before the court, such as SARC’s representing to the probate judge that John Lehman’s declaration stated that he conspired with Mrs. Golin to  “steal Nancy away” (i.e., abduct) to a ‘medical procedure’”, which Mr. Lehman did not say. 

· Persistently misrepresenting the procedural history of this case to the courts, in order to inflame the court and enhance defendants’ positions, such as 1) claiming for example in the AG’s Case Management Statement that the parents “lost their parental rights” which has never occurred, 2) that the “triggering event” that justified removing Nancy was her briefly missing her anti-seizure medication, in Stanford’s demurrer, 3) that the federal courts previously reviewed evidence or conducted evidentiary hearings on the merits, in about every one of the defendants’ documents, 4) that the 2003 probate trial already addressed all the claims in this civil case, and ruled adversely on them, that the parties in the 2003 probate case were essentially the same as here. In general, defendants’ pleadings, and all of them, have been dense with misrepresentations of fact and law.

VI. DEFENDANTS’ SUPPORTING DECLARATIONS AND JOINDERS ASSERTING PAST AND PROJECTED COSTS FOR LITIGATION ARE UNSUPPORTED, DUBIOUS, INCONSISTENT, LACK CREDIBILITY OR MERIT AND SHOULD BE DISREGARDED

21. Pleading Hardship is New for Defendants, and Not Credible.

At this late juncture, for the first time, defendants Palo Alto and the other joining defendants all plead with the court to protect them from litigation expenses.  Should the matter proceed to trial, there will be more costs to defendants and plaintiffs alike.  And the resources available to the City of Paolo Alto must outweigh the resources of the plaintiffs.  So far all the defendants have always had unlimited financial resources, using taxpayers’ revenues, to oppose all the filings and motions for relief.  It has always been puzzling why the state’s, regional center’s and county’s attorneys have spent so much of our public money just to prevent one helpless retarded girl and her family from seeking judicial review of the wrongs in their complain, when state providers and their agents, DSS and SARC, routinely assert the need to cut back on services. Yet lavish funds on legal protections, perhaps both SARC and DSS fear inquiry into their financial costs would uncover fiscal irregularities.

The amounts of claimed prior costs of litigation borne by the state defendants up to present are highly open to doubt and suspect.  We believe the alleged attorney’s costs must be severely deflated for some reason. We have previously speculated that they had to be easily in the seven figures. The Court should ask for proofs.   For example, SARC complains bitterly that it has spent to date only $73,000 in litigation.  Yet they claim they might now have to spend as much as $700,000 if the case were actually tried. $73,000 would only pay for about 250 hours of attorney’s fees at $300/hr! That is not possible given the activity! Each of the other joining defendants has made similar representations.   This prior figure could not possibly be so low if you consider it carefully.  It would appear they are covering up the real costs just as they have covered up the rest of their nefarious activities, because their motivation is so subject to scrutiny for spending so much, for what purpose? 

In other words, high expenses equal higher risks; lower expenses equal lower risk.  Given the amount of pre-trial resistance by the defendants, the cost/risk rule leads to the conclusions that there is high risk, i.e., a potential large loss.  Alternatively, lower costs mean lower risks and potentially smaller losses.  Given the voluminous paper trail, the actual costs cited are most likely less than the actual cost.  And since higher costs mean higher risks and higher risks are more likely to create desperate acts and desperation leads to filing frivolous motions, i.e., the vexatious litigant motions. 

The Court should inquire. 

22. Defendant State Entities’ and Their Attorneys are Responsible, not Plaintiffs

Defendants here first spent a fortune over six years to defeat plaintiffs’ efforts to bring the matter to trial, through tactics and sham devices, and now that it looks like the case could go to trial anyway, they come to this court pleading poverty, literally pleading for mercy that the plaintiffs have meanwhile caught on to all their legal tricks and false arguments and have become too clever for them now. 

The malicious conservatorship action brought by the state that they themselves bear responsibility for causing required a three-week trial with three prominent top-dollar attorneys appearing for the state all day long in 15 hearings. Trial preparation had to have been exhaustive requiring thousands more hours.  Mr. Stiles appearing for DDS had to travel to San Jose from Sacramento each day at public expense (which he never complained about).  The trial was preceded by at dozens of pre-trial appearances, motions and counter-motions, again with three or four attorneys arrayed against us (County Counsel, DDS, Public Defender, and SARC -- represented by prestigious San Jose law firm Berliner-Cohen at $300-400/hr).  Post trial, the public attorneys including Berliner-Cohen appeared several times more during the appeal.  

The County, Regional Center, and State all appeared in briefing to the District Court, and at least two dozen briefs were highly researched on both sides and filed in support of their motions to dismiss on grounds of subject-matter jurisdiction.  Hundreds more hours.  Mr. Stiles appearing for DDS prepared numerous briefs and made appearances in the Habeas petition, traveling from Sacramento. Then, they appeared in opposition to the Ninth Circuit appeal, filing more motions and oppositions to preliminary injunctions, including long motions to strike the complaint, which could not have been done with less than a thousand hours of prime attorney representation.  If the state had really wanted to save time and money, they would have been better allowing the matter to be tried on the merits in District Court once and for all, but they resisted with all their powers.  We did not benefit from their profligacy, because it only prolonged the action that we wanted to have proceed.  It is hard to now relate to their dilemma.  

The conservatorship trial itself was prolonged by the defendants’ attorneys, who refused to give up when the parents rebutted all their claims and impeached their perjurious witnesses.  They would no sooner dispose of one set of false contentions, than the state would invent new ones requiring their refutation.

Thus, we believe that the numbers for past litigation expense projected by the defendants are grossly understated, but it is nowhere clear why they would be motivated to do that. One could easily conjecture that no less than several millions of dollars must have already been spent on expert litigation by the state, with no explanation as to why. 

With this backdrop, it is hard to understand why the projected costs purported for future litigation, should the matter be tried, appear to be so large and inconsistent with the claimed past costs.  The court should ask who was paying for the costs before, and why are they not supporting the case now.  One explanation, admittedly conjectural, although disturbingly possible, is that they do not want to reveal how much public litigation expense has already been frivolously wasted by the state, or why?  This is a factual matter that should not be merely taken at face value, but proven.  

Another possibility is that the state attorneys actually now can see the possibility of a large jury award against them, that would dwarf the protested costs of defending the lawsuit, and they realize now that they could lose on the merits.  But the defendants started this when they vengefully attacked the plaintiffs in 2001 to harass and punish them and to protect their own interests.  The plaintiffs did not attack them, and the defendants have passed up all opportunities to settle.

23. Plaintiffs’ Costs Have Not Been Trivial

On the plaintiffs’ side, the cost of maintaining this action has not been trivial.  It has been continued at the cost of extreme hardship.  Thus it could not be said that the pain was disproportionately felt by defendants as opposed to plaintiffs.  The true victims here have been the family members.  The state is the vexatious litigant, not the family.  It was maintained in the face of enormous personal obstacles.  All of Mrs. Golin’s 2001 inheritance, which was to go to buying a new home, supporting ourselves and paying our attorneys during this fight, was sacrificed, because this case is so important to us  (See accompanying Declarations of Jeffrey Golin and Elsie Golin).  To date we estimate we have paid about $48,000 of money we do not normally have on attorney’s fees, at great hardship to ourselves.  Our costs are inestimable, at least another $40, 000.  Mr. Golin affirmed he has given up all his personal time, which could have used to earn money.  The Golins are now retired on social security retirement benefits, since 2003. The Golins have had to defend themselves against a malicious prosecution for 14 months, after a false arrest, and have been publicly maligned. It would be hard to argue that they have not been inconvenienced in the course of pursuing justice, merely to insincerely harass and punish the defendants at little costs to themselves.  That would hardly be worth anyone’s time, resources and energy.

The defendants’ law firms outnumber the plaintiffs by seven to one.  They have virtually limitless resources.  It is a mismatched contest.  Plaintiffs have never complained about their burden because this case is important, not frivolous, to them. 

VII. PALO ALTO’S REQUEST FOR JUDICIAL NOTICE OF VARIOUS IRRELEVANT COURT FILES SHOULD BE DENIED

Palo Alto finished their motion with a request for various court files to be noticed, such as marriage records for the Golins’.  This court should not grant this request.  

Plaintiffs have not undertaken any effort to call attention to the relevance of these court files and we believe once again notice of these extrinsic records is being requested as a zealous bad faith effort to inflame the court to improve their position.  Palo Alto has done nothing, for example, to show why the marriage records of the Golins, who have somehow survived a remarkable 44 years of domestic bliss, should be any more relevant to this lawsuit than the divorce records of, say, defendant Buckmaster, or anyone else in this case.  

The request for judicial notice of Palo Alto suffers from the same host of problems that all the defendants’ other RJN’s suffer from.  The defendants are attempting to improperly influence this court in the pleading phase with vague, conclusory, disputed and inadmissible hearsay to insert factual defenses that have no relevance at this point in the proceedings.

A litigant must demonstrate that the matter as to which judicial notice is sought is both relevant to and helpful toward resolving the matters before this court. (Jordache Enterprises, Inc. v. Brobeck, Phleger & Harrison (1998) 18 Cal.4th 739, 748, fn. 6, 76 Cal.Rptr.2d 749, 958 P.2d 1062 TA \l "Jordache Enterprises, Inc. v. Brobeck, Phleger & Harrison (1998) 18 Cal.4th 739, 748, fn. 6, 76 Cal.Rptr.2d 749, 958 P.2d 1062" \s "Jordache Enterprises, Inc. v. Brobeck, Phleger & Harrison (1998) 18 Cal.4th 739, 748, fn. 6, 76 Cal.Rptr.2d 749, 958 P.2d 1062" \c 1 .) and whether they have raised a triable material issue of fact. (Dawson v. Toledano (2003) 109 Cal.App.4th 387, 392, 134 Cal.Rptr.2d 689 TA \l "Dawson v. Toledano (2003) 109 Cal.App.4th 387, 392, 134 Cal.Rptr.2d 689" \s "Dawson v. Toledano (2003) 109 Cal.App.4th 387, 392, 134 Cal.Rptr.2d 689" \c 1 .
CONCLUSION

To extend the “vexations litigant” rule to the Golin’s case would mean expanding the boundaries of the statute dangerously beyond anything the legislature could possibly have imagined and would result in a chilling effect upon pro bono representation and a dangerous expansion of restrictions on due process.  The court should deny Palo Alto’s motion to determine the plaintiffs as vexatious litigants, deny their request for a pre-filing order or undertaking, and apply sanctions for filing a frivolous motion in bad faith in an attempt to obstruct the proceedings, allowing the plaintiffs to try their case.  Palo Alto’s request for judicial notice should be rejected.  

Respectfully Submitted this November 5, 2007
__________________________

GERARD W. WALLACE, ESQ.

Attorney for Plaintiffs Elsie Y. Golin and Nancy K. Golin

_________________________ 

DAVID J. BEAUVAIS, ESQ., 

Specially-Appearing Attorney for Plaintiffs 

Elsie Y. Golin and Nancy K. Golin

____________________________

JEFFREY R. GOLIN

Plaintiff  In Propria Personam

Golin et al. v. Allenby, et al.

Santa Clara Superior Court Case No. 1-07-CV-082823

PROOF OF SERVICE

I am employed in the County of Santa Clara, State of California.  I am over the age of 18 and not a party to the within action; my business address is 249 California Ave., Palo Alto, CA 94306.  I am readily familiar with the business practices of the collection and processing of correspondence, said practice being that in the ordinary course of business, correspondence is deposited in the United States Postal Service the same day as it is placed for collection.  

I served the following documents to the parties who have appeared in this case:

PLAINTIFFS’ OPPOSITION TO CITY OF PALO ALTO’S MOTION TO FOR VEXATIOUS LITIGANT DETERMINATION WITH MEMORANDUM OF POINTS AND AUTHORITIES 
 (   ) Via Federal Express Next Day Business Day and paid for by sender to the persons noted on the attached Service List

(  ) Via e-mail to the persons noted on the attached Service List

(   ) Via Personal Delivery to the persons noted on the attached Service List. 

(xx) Via First Class Mail to the persons noted on the attached Service List

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.  Executed November 5, 2007, at Palo Alto, California.

________________________

Regina Kaska

	Attorney
	Parties
	Attorney Firm/Address
	Phone/Fax

	Melissa Bickel
	Talla House, 
Roselily Talla, 
Anselmo Talla
	Matheny, Sears, Linker and Long, LLP

3638 American River Dr.

Sacramento, CA 95853
	P: (916) 978-3434

F: (916) 978-3430

	Donald Nelson
	Clifford B. Allenby, Therese M. Delgadillo, H. Dean Stiles
	Office of the Attorney General,
Edmund G. Brown 

Department of Justice

State of California

455 Golden Gate Ave.

Suite 11000

San Francisco, CA 94102-7004
	P: (415) 703-5514

F: (415) 703-5480

	Neisa A. Fligor
	Santa Clara County Board of Supervisors, Mary Greenwood, Malorie M. Street, Randy Hey, 
Jamie Buckmaster, Jacqui Duong
	County of Santa Clara: 
County Counsel’s Office

70 W. Hedding St.

San Jose, CA 95110
	P: (408) 299-6945

F: (408) 292-7240

	Eric A. Gale
	San Andreas Regional Center, Inc., Santi J. Rogers, 
Mimi Kinderlehrer, Tucker Liske, 
Lisa Wendt, R.N.
	Bradley, Curley, Asiano, Barrabee and Crawford

1100 Larkspur Ldg. Cir., 
Suite 200

Larkspur, CA 94939
	P: (415) 464-8888

F: (415) 464-8887

	Deborah Phillips
	Stanford Hospital and Clinics, Inc.
	Sheuerman, Martini and Tabari

1033 Willow St.

San Jose, CA 95125
	P: (408) 288-9700

F: (408) 288-9900

	Scott Pinsky.


	City of Palo Alto
	Office of the City Attorney

250 Hamilton Ave.

Palo Alto, CA 94301
	P: (650) 329-2171

F: (650) 329-2646



	Georgianna Lamb 
	Georgianna Lamb
	10221 Miguelito Dr.

San Jose, CA 95127
	P: (408) 251-6912

	Geoffrey V. White, Esq.
	Elsie Golin

Nancy Golin
	Law Offices of Geoffrey White

351 California St #1500
San Francisco, CA 94104
	P: (415) 362-5658

F: (415) 362-4115


SERVICE LIST, 11/5/07
� Here, DDS is actually not named as a party to this suit and Mr. Allenby was not the petitioner in the conservatorship suit, so in fact if one wants to be absolutely accurate about it, discounting Ms. Lamb who dropped out in the middle of trial, there were no opposing parties in common between defendants in this suit and petitioners in the conservatorship action against the Golins!  The Golins were the only parties in common.  


� “A petition for habeas corpus is not a civil action or proceeding within the meaning of the vexatious litigant statute (Code Civ. Proc., § 391� TA \l "Code Civ. Proc., § 391" \s "Code Civ. Proc., § 391" \c 2 � et seq.). If the Legislature had intended to include habeas corpus in its definition of ‘litigation’ in the statute, it would not have limited that statute on its face to any ‘civil action or proceeding.’ The inclusion of petitions for writs of habeas corpus in the scope of prefiling orders under the statute would present cumbersome procedural consequences and be extremely impractical.”


� Not considering Ms. Lamb, who dropped out midway through the probate trial


� See also, Joyner, 255 Conn. at 490 (quoting Aetna, 220 Conn. at 29� TA \l "Joyner, 255 Conn. at 490 (quoting Aetna, 220 Conn. at 29" \s "Joyner, 255 Conn. at 490 (quoting Aetna, 220 Conn. at 29" \c 1 �7); see also Corcoran v. Dep’t of Soc. Servs., 271 Conn. 679, 689-90 (2005)� TA \l "Corcoran v. Dep’t of Soc. Servs., 271 Conn. 679, 689-90 (2005)" \s "Corcoran v. Dep’t of Soc. Servs., 271 Conn. 679, 689-90 (2005)" \c 1 �


� An issue is ‘actually litigated’ if it is properly raised in the pleadings, submitted for determination, and in fact determined. [1 Restatement (Second), Judgments § �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0101581&FindType=Y&SerialNum=0291285778"��27�, comment d (1982).] � TA \l "1 Restatement (Second), Judgments § 27, comment d (1982)" \s "1 Restatement (Second), Judgments § 27, comment d (1982)" \c 3 �


� An issue is “necessarily determined” if, in the absence of a determination of the issue, the judgment could not have been validly rendered. F. James & G. Hazard, Civil Procedure (3d Ed.1985) § 11.19. If an issue has been determined, but the judgment is not dependent upon the determination of the issue, the parties may relitigate the issue in a subsequent action. Findings on nonessential issues usually have the characteristics of dicta. 1 Restatement (Second), [supra, comment (h) ].” (Emphasis in original.) Jackson v. R.G. Whipple, Inc., supra, 225 Conn. at 714-15, 627 A.2d 374.�


� The court in Hartford Textile, however, prefaced its decision by noting that the case "has an almost unparalleled history of frivolous and repetitious claims, motions, petitions, demands, and appeals ...." Id. at 896. Indeed, the facts of that case were so egregious that the Second Circuit declared both the plaintiff and her attorney vexatious, and permanently enjoined them from further litigating the action. Id. at 897-98.�


� Morin v. Rosenthal (2004) 122 Cal.App.4th 673, 19 Cal.Rptr.3d 149, Cal.App. 2 Dist.,2004� TA \l "Morin v. Rosenthal (2004) 122 Cal.App.4th 673, 19 Cal.Rptr.3d 149, Cal.App. 2 Dist.,2004" \s "Morin v. Rosenthal (2004) 122 Cal.App.4th 673, 19 Cal.Rptr.3d 149, Cal.App. 2 Dist.,2004" \c 1 � [a motion to change venue does not toll the time required for filing an anti-SLAPP motion]. SARC’s counsel’s only defense in his reply to Plaintiffs dispositive opposition appears to be to jump up and down stubbornly going back to insisting in bad faith that the cited authority represents what he originally falsely purported it to represent, not what anyone can plainly see it and its progeny (e.g., Wilcox v. Superior Court, supra, 27 Cal.App.4th at page 816, 33 Cal.Rptr.2d 446) clearly and unequivocally state it represents as cited by plaintiffs in black letter type.  There were no exceptions to this rule. Mr. Gale literally complains in his reply that Morin is his citation so how dare we use it!  Once again, Mr. Gale must know he is demonstrating intentional bad faith verging on fraud deserving of sanctions, abusing his authority as an officer of the court to attempt to intimidate it into acceding to his clearly erroneous viewpoint.


� Ricard v. Grobstein, Goldman, Stevenson, Siegel, LeVine & Mangel, 6 Cal.App.4th 157, 8 Cal.Rptr.2d 139, Cal.App.2.Dist.� TA \l "Ricard v. Grobstein, Goldman, Stevenson, Siegel, LeVine & Mangel, 6 Cal.App.4th 157, 8 Cal.Rptr.2d 139, Cal.App.2.Dist." \s "Ricard v. Grobstein, Goldman, Stevenson, Siegel, LeVine & Mangel, 6 Cal.App.4th 157, 8 Cal.Rptr.2d 139, Cal.App.2.Dist." \c 1 � [“doctrine of sham pleading”, having to do with amending prior pleadings in a single litigation, without explanations] 
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