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SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF SANTA CLARA

CIVIL DIVISION UNLIMITED JURISDICTION

	JEFFREY R. GOLIN, 
ELSIE Y. GOLIN, 

NANCY K. GOLIN, 

 Plaintiffs

v.


CLIFFORD B. ALLENBY,

et al

Defendants
	No.: 1-07-CV-082823

PLAINTIFFS’ MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO SAN ANDREAS REGIONAL CENTER’S MOTION TO STRIKE ENTIRE COMPLAINT AS “SHAM PLEADING” 

   Judge: TBA

Department: TBA

Date: November 16, 2007

Time:  10:00 a.m.


SUMMARY

Mistakenly relying on Ricard v. Grobstein, Goldman, Stevenson, Siegel, LeVine & Mangel, (1992) 6 Cal.App.4th 157, 8 Cal.Rptr.2d 139, Cal.App.2.Dist., San Andreas Regional Center (SARC) urges this court to dismiss the plaintiffs’ entire complaint on their theory that the complaint can be regarded as a “sham pleading” because, according to SARC, they insist that the conservatorship action in 2003 be regarded as entirely coextensive with the current 2006 civil lawsuit without distinction, a contention we have previously quelled.     

The distinctions between the conditions required in the sham pleading doctrine and here are not subtle, but gross.  This well-established doctrine is inapplicable here.  SARC’s motion is wholly without basis because Ricard bears little resemblance to this case, and also because the underlying doctrine can be clearly distinguished from the present case.  We therefore ask this court to deny SARC’s motion to strike as entirely meritless, and request sanctions for filing another meritless motion meant solely to harass and delay.

LEGAL ARGUMENT

I. SHAM PLEADING DOCTRINE GROSSLY INAPPLICABLE HERE

Quoting Deveny v. Entropin, Inc., (2006) 139 Cal.App.4th 408, 42 Cal.Rptr.3d 807
Cal.App.:

“Under the ‘sham pleading doctrine’, plaintiffs are precluded from amending complaints to omit harmful allegations, without explanation, from previous complaints to avoid attacks raised in demurrers or motions for summary judgment. (See Hendy v. Losse (1991) 54 Cal.3d 723, 742-743, 1 Cal.Rptr.2d 543, 819 P.2d 1 [affirming an order sustaining defendants' demurrer without leave to amend when the plaintiff filed an amended complaint omitting harmful allegations from the original unverified complaint]; see also Colapinto v. County of Riverside (1991) 230 Cal.App.3d 147, 151, 281 Cal.Rptr. 191 [‘If a party files an amended complaint and attempts to avoid the defects of the original complaint by either omitting facts which made the previous complaint defective or by adding facts inconsistent with those of previous pleadings, the court may take judicial notice of prior pleadings and may **820 disregard any inconsistent allegations.’].) (ftn omitted) A noted commentator has explained, ‘Allegations in the original pleading that rendered it *426 vulnerable to demurrer or other attack cannot simply be omitted without explanation in the amended pleading. The policy against sham pleadings requires the pleader to explain satisfactorily any such omission.’(Weil & Brown, Cal. Practice Guide: Civil Procedure Before Trial (The Rutter Group 2005) ¶ 6.708.)”

Owens v. Kings Supermarket (1988) 198 Cal.App.3d 379, 384, 243 Cal.Rptr. 627[“[T]he policy against sham pleading permits the court to take judicial notice of the prior pleadings and requires that the pleader explain the inconsistency. If he fails to do so the court may disregard the inconsistent allegations and read into the amended complaint the allegations of the superseded complaint”]

Here, SARC’s one page memorandum in support is entirely devoid of claims supporting  the application of this doctrine.  SARC even misrepresents the actual doctrine itself.  The prior pleading, SARC insists, is supposedly the 2003 probate conservatorship -- a separate action before a different type of court four years ago, with different jurisdiction, different issues and completely different parties, in which there was no complaint filed or cause of action claimed, and no power to award damages.  The amended pleading or complaint, we are supposed to construe, is this present 2006 civil lawsuit complaint, which was only amended once, before service or answers!   

If SARC is alleging inconsistencies between the 2003 federal complaint and the 2006 state complaint, they have not yet said so, and we doubt there are any

In the sham pleading doctrine, the two supposedly inconsistent pleadings are meant to be in the same court in the same simultaneous civil lawsuit, distinguishing a superceded complaint and an amended complaint, with the same claimed causes of action. SARC’s motion makes no effort to purport to claim that there is anything inconsistent about the allegations between the supposed superceded complaint and the alleged amended complaint here.  

In fact there never was a superceded complaint or any complaint, arising in the 2003 conservatorship action, because it was not a lawsuit!  There was no plaintiff or defendant, only petitioners and cross-petitioners.  In fact there never was any inconsistency, nor was there any effort to amend the original complaint to remove any harmful allegations.  SARC thus never even reaches the question of what it considers “inconsistent”, or require an explanation from the pleaders for the alleged inconsistency.

In our companion opposition briefs, we have already utterly undermined the defendants’ preposterous arguments that res judicata and collateral estoppel are applicable in this case, distinguishing between the 2003 probate action and this 2003/2006 civil lawsuit and showing that judicial notice may NOT be properly taken of those past disputed results for the truth of the matter.  SARC and the other defendants have persistently abstained from educating us with any authority justifying the preclusive application of res judicata or collateral estoppel to a current civil lawsuit arising from a past probate conservatorship action.  We cannot find any ourselves.

These distinctions are glaringly apparent and, given the brevity of SARC’s memorandum, it is hard to imagine how SARC expects to connect such vastly distant dots without resorting to incantations.  The absurd consequence of sustaining SARC’s motion would be to prevent the plaintiffs from filing any lawsuit anywhere at any time in the future with any set of causes of action related to their family rights and wrongs done to family members, because they were once involved in a probate conservatorship action.  This blanket denial of access to justice is what SARC hopes to achieve via their pending frivolous motion to declare plaintiffs as vexatious litigants. 

Deveny, supra:… “superseded pleadings may be used at trial as admissions against interest; however, the party who made the pleadings must be allowed to explain the changes. (See City of Pleasant Hill v. First Baptist Church (1969) 1 Cal.App.3d 384, 418-419, 82 Cal.Rptr. 1.) This general rule usually precludes summary judgment that relies on a superseded pleading. (See Kirby v. Albert D. Seeno Construction Co. (1992) 11 Cal.App.4th 1059, 14 Cal.Rptr.2d 604; see also Blain v. Doctor's Co. (1990) 222 Cal.App.3d 1048, 1058, 272 Cal.Rptr. 250[‘[A]n unexplained suppression of the original destructive allegation will not, in the words of Lady MacBeth, wash out the “damned spot.”’].) The sham pleading doctrine is not ‘intended to prevent honest complainants from correcting erroneous allegations ... or to prevent correction of ambiguous facts.’ (5 Witkin, Cal. Procedure (4th ed. 1997) Amendment of Pleadings § 1122, pp. 577-578.) Instead, it is intended to enable courts ‘to prevent an abuse of process.’ ( Amid v. Hawthorne Community Medical Group, Inc., supra, 212 Cal.App.3d at pp. 1390-1391, 261 Cal.Rptr. 240.)
II. RICARD, CITED BY SARC, IS ENTIRELY INAPPOSITE TO THE PRESENT CASE

Ricard v. Grobstein, Goldman, Stevenson, Siegel, LeVine & Mangel, (1992) 6 Cal.App.4th 157, 8 Cal.Rptr.2d 139, is the sole case cited by SARC to support its motion.  In Ricard, a plaintiff in a civil lawsuit tried to circumvent the pleading errors in his original complaint by immediately filing the same complaint (albeit amended) again in the same court, in the same department on the same action!  The court “sustained a demurrer without leave to amend…on the ground the trial court, in a prior action, had denied plaintiffs leave to amend their complaint to add that cause of action, and the second action was an attempt to evade the prior ruling.” But that is clearly not what happened here.   

III. SUMMARY JUDGMENT MUST BE DENIED 

“In reviewing an order granting summary judgment, ... [t]he declarations of the party opposing summary judgment ... are liberally construed to determine the existence of triable issues of fact. All doubts as to whether any material, triable, issues of fact exist are to be resolved in favor of the party opposing summary judgment.” (Cochran v. Cochran (2001) 89 Cal.App.4th 283, 287, 106 Cal.Rptr.2d 899.)

CONCLUSION

SARC’s motion to strike the entire complaint on grounds that it represents a sham pleading should be denied. SARC should be sanctioned for filing a grossly meritless motion solely intended to harass and delay without presenting a single on point legal argument.
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