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III. FACTUAL SUMMARY

Plaintiffs JEFFREY R. GOLIN, ELSIE Y. GOLIN, (“parents”) and NANCY K. GOLIN (“Nancy”, collectively “Golins” or “Plaintiffs”) have timely filed this lawsuit against state, county, city, corporate and personal defendants for damages arising from a series of constitutional, civil rights and tort abuses to their family beginning on November 15, 2001 and extending to the present day, involving the unreasonable and unwarranted seizure of their adult dependent daughter Nancy Golin by police from her family, her illegal confinement, abuse and denial of familial association, denial of her First, Fourth and Fourteenth Amendment rights, and subsequent violations of her and her parents’ civil rights. 

This court granted mother ELSIE Y. GOLIN standing to represent her daughter as Guardian Ad Litem (GAL).  Plaintiffs’ original venue choice was based on domicile of lead defendant state parties CLIFFORD B. ALLENBY, THERESA DELGADILLO, H. DEAN STILES, ARNOLD SCHWARZENEGGER, S. KIMBERLY BELSHÉ (“State Defendants”) in Sacramento County. COUNTY OF SANTA CLARA, JAMIE BUCKMASTER, RANDY HEY, JACQUI DUONG, MALORIE M. STREET, and MARY GREENWOOD (“County Defendants”), represented by Santa Clara County Counsel’s Office, were named, but have not yet responded or demurred. No parties have responded or demurred as of the date of this brief.

Many facts of this action are misrepresented in County’s Summary of this motion, and should be referred to in Plaintiffs’ Amended Complaint for Damages and Injunctive Relief (e.g., AC
 ¶¶180, 197), timely served on all defendants on August 24, 2006. 

IV. SUMMARY

[Santa Clara] County Defendants have brought a motion for transfer of venue of this civil lawsuit for damages from this court, Sacramento County Superior Court, to Santa Clara County Superior Court.  County Defendants purport that Plaintiffs’ choice of Sacramento county is improper, and that mandatory authority to make this change arises from Cal. Code Civ. Proc. §§394, 395 and Cal. Gov. Code 955.2 denying this court discretion to refuse their motion, on grounds that the injuries complained of arose mainly in Santa Clara County.

Plaintiffs herein maintain that venue is proper in Sacramento County, and object to the proposed change of venue, in part because it proposes to change venue from a neutral venue to a non-neutral venue, and because other authorities override.  Parents challenge County’s incomplete construction of the cited authorities and facts, based on careful research of these cases and statutes (see Memorandum of Points and Authorities, p.5)

County’s cited statutes and cases, while couched in mandatory language, are inapposite because they overlook caselaw analysis of statutory construction harmonizing the panoply of seemingly conflicting laws in this mixed venue case, including Code Civ. Proc. §393 (see, Cecil v. Superior Court, 59 Cal.App.2d 793, 140 P.2d 125, 129 TA \l "Cecil v. Superior Court, 59 Cal.App.2d 793, 140 P.2d 125, 129" \s "Cecil v. Superior Court, 59 Cal.App.2d 793, 140 P.2d 125, 129" \c 1 ) and Code Civ. Proc. §397, not cited by County but invoked by Plaintiffs herein. 

County’s literal analysis fails to recognize the long-acknowledged overriding principle of statutory construction requiring inquiry into legislative intent to avoid unintended absurd results. “The fundamental principle in venue cases is to assure every litigant a neutral county venue and an impartial proceeding” (People v. Ocean Shore Railroad, Inc. (1938) 24 Cal.App.2d 420, 423 [75 P.2d 560] TA \l "People v. Ocean Shore Railroad, Inc. (1938) 24 Cal.App.2d 420, 423" \s "People v. Ocean Shore Railroad, Inc. (1938) 24 Cal.App.2d 420, 423" \c 1 ).  Plaintiffs show that the main case authority relied upon by County defendants, County of Orange v. Superior Court, 73 Cal.App.4th 1189 TA \l "County of Orange  v. Superior Court, 73 Cal.App.4th 1189" \s "County of Orange  v. Superior Court, 73 Cal.App.4th 1189" \c 1 , itself expressly acknowledges what more directly on-point controlling cases (e.g., Paesano v Superior Court of Mono County, 204 Cal.App.3d 17 TA \l "Paesano v Superior Court of Mono County, 204 Cal.App.3d 17" \s "Paesano v Superior Court of Mono County, 204 Cal.App.3d 17" \c 1 ), have held --  that Cal. Code Civ. Proc. §397 controls over §394
 in cases such as this (Id., at 1192, fn 2)-- granting discretion to this court to deny changes of venue to non-neutral venues. County Defendants’ principal case, County of Orange, (Id., at 534) in fact concurs with and cites Paesano. 

Plaintiffs show that County would be properly entitled to a motion to change of venue to San Francisco County where the Attorney General has offices and a legal staff as provided by Cal. Code Civ. Proc. §401 (see Regents of UC v. Superior Court of LA, 3 Cal.3d 529, 534 TA \l "Regents of UC v. Superior Court of LA, 3 Cal.3d 529, 534" \s "Regents of UC v. Superior Court of LA, 3 Cal.3d 529, 534" \c 1 ) and that §401 is an exception to §394,  (see p.12) A change of venue to San Francisco County would present all parties with a convenient optimum midway point between state, corporate and county domiciles (p. 12); would be proper and satisfy all parties’ concerns about forum convenience and impartial proceeding. County has failed to make this motion or stipulate, insisting on nothing less than their own county.  

Hence, Plaintiffs’ Counsel on August 30, 2006 verbally offered County to stipulate to a compromise venue change to San Francisco County (see attached Declaration of Counsel). County refused.  County defendants’ refusal to agree to this reasonable compromise raises doubts whether County’s concerns have to do with forum convenience, or whether their interest is to change venue to a forum where local bias and influence by the public officials named as defendants herein overwhelmingly favors themselves, as will be properly shown herein.

Plaintiffs properly show (see p.14) that Santa Clara County is not a neutral county venue for this case and these defendants, that by legislative intent  TA \l "Cal. Code Civ. Proc. §397" \s "Cal. Code Civ. Proc. §397" \c 2 Cal. Code Civ. Proc. §397 also protects a plaintiff’s right to resist a defendant’s venue change motion to a county where there is reason to believe that a fair proceeding may not be had or where the convenience of witnesses and the ends of justice would not be served, and that it is entirely proper for this mixed venue case to proceed in Sacramento or San Francisco Counties in light of §§393, 397 and 401. 

 Plaintiffs argue that opening venue in Sacramento County is proper, because the lead defendants are “public officers” domiciled in Sacramento County in accord with §393 and the injuries stemmed from their acts or derelictions, and those of “[persons] who, by the officer's command or in the officer's aid, does anything touching the duties of the officer”. In Plaintiffs amended complaint, Plaintiffs properly allege that local defendants acted in concert with and by the state officers command resulting in the injuries complained of here (AC ¶¶ 7, 24, 51, 60, 69, 72, 81, 82, 83) with the salient fact that Nancy is conserved by these state officers, not by county, city or local agency officers. 

The inconvenient forum issues raised by County defendants are raised prematurely before answer or demurrer, because the issues could not yet be properly framed ( TA \l "DeLong v. DeLong, 127 Cal.App.2d 373, 374, 273 P.2d 921" \s "DeLong v. DeLong, 127 Cal.App.2d 373, 374, 273 P.2d 921" \c 1 DeLong v. DeLong, 127 Cal.App.2d 373, 374, 273 P.2d 921) TA \l "DeLong v. DeLong, 127 Cal.App.2d 373, 374, 273 P.2d 921" \s "DeLong v. DeLong, 127 Cal.App.2d 373, 374, 273 P.2d 921" \c 1 , and thus must be disregarded as to this motion, and may not be revived on a subsequent motion (see p.14). 

On this basis, this court should deny County defendants’ motion to change venue to Santa Clara County.

V. MEMORANDUM OF POINTS AND AUTHORITIES
A. “MIXED ACTION” CONFLICTING VENUE PROVISIONS REQUIRE ANALYSIS OF STATUTORY CONSTRUCTION INTERPRETING LEGISLATIVE INTENT TO DECIDE CONTROLLING AUTHORITY 

Mixed venue cases frequently involve seemingly conflicting results requiring analysis of the entire statutory scheme to determine which statutes are general and which are specific.  Specific provisions override and are exceptions to more general ones.  County defendants have argued for a strict literal interpretation of Cal. Code Civ. Proc. §394 without harmonizing it with the legislative intent or the framework of the entire statutory scheme, failing to comprehensively cite all the relevant and seemingly conflicting statutory provisions in their motion.  

The complete list of competing venue provisions for this action are found in Cal. Code Civ. Proc. §§393, 394, 395, 397, 401 and Cal. Gov. Code §955.2 TA \l "Cal. Gov. Code §955.2" \s "Cal. Gov. Code §955.2" \c 2 ), (See Appendix, Principal Statutory Authorities Involved, p. i). (Boldfaced numbers indicate statutes not cited by County).

It is well settled that:

“The fundamental rule of statutory construction is that the court should ascertain the intent of the Legislature so as to effectuate the purpose of the law.  Moreover, 'every statute should be construed with reference to the whole system of law of which it is a part so that all may be harmonized and have effect."  (Select Base Materials v. Board of Equal. (1959) 51 Cal.2d 640, 645, 335 P.2d 672 TA \l "Select Base Materials v. Board of Equal. (1959) 51 Cal.2d 640, 645, 335 P.2d 672" \s "Select Base Materials v. Board of Equal. (1959) 51 Cal.2d 640, 645, 335 P.2d 672" \c 1 )   

A construction rendering statutory language surplusage “is to be avoided."  (Moyer v. Workmen's Comp. Appeals Bd., 10 Cal.3d 222, 230,  110 Cal.Rptr. 144, 514 P.2d 1224 (1973) TA \l "Moyer v. Workmen's Comp. Appeals Bd., 10 Cal.3d 222, 230, 110 Cal.Rptr. 144, 514 P.2d 1224 (1973)" \s "Moyer v. Workmen's Comp. Appeals Bd., 10 Cal.3d 222, 230,  110 Cal.Rptr. 144, 514 P.2d 1224 (1973)" \c 1 ;  People v. Gilbert (1969) 1 Cal.3d 475, 480, 82 Cal.Rptr. 724, 462 P.2d 580 TA \l "People v. Gilbert (1969) 1 Cal.3d 475, 480, 82 Cal.Rptr. 724, 462 P.2d 580" \s "People v. Gilbert (1969) 1 Cal.3d 475, 480, 82 Cal.Rptr. 724, 462 P.2d 580" \c 1 .)

To determine the Legislature's intent, the court looks first to the words of the statute.  (Moyer v. Workmen's Comp. Appeals Bd., supra, 10 Cal.3d, 222, 230, 110 Cal.Rptr. 144, 514 P.2d 1224 (1973) TA \l "Moyer v. Workmen's Comp. Appeals Bd., 10 Cal.3d 222, 230, 110 Cal.Rptr. 144, 514 P.2d 1224 (1973)" \s "Moyer v. Workmen's Comp. Appeals Bd.,10 Cal.3d 222, 230, 110 Cal.Rptr. 144, 514 P.2d 1224 (1973)" \c 1 .)   However, the legislative purpose will not be "sacrificed to a literal construction of any part of the act,"  (Select Base Materials v. Board of Equal. (1959) 51 Cal.2d, 640, 645, 335 P.2d 672 TA \l "Select Base Materials v. Board of Equal. (1959) 51 Cal.2d 640, 645, 335 P.2d 672" \s "Select Base Materials v. Board of Equal. (1959) 51 Cal.2d, 640, 645, 335 P.2d 672" \c 1 ) as County defendants have erroneously pleaded.  The language of a statute "should not be given a literal meaning if doing so would result in absurd consequences which the Legislature did not intend (Younger v. Superior Court (1978) 21 Cal.3d 102, 113, 145 Cal.Rptr. 674, 577 P.2d 1014 TA \l "Younger v. Superior Court (1978) 21 Cal.3d 102, 113, 145 Cal.Rptr. 674, 577 P.2d 1014" \s "Younger v. Superior Court (1978) 21 Cal.3d 102, 113, 145 Cal.Rptr. 674, 577 P.2d 1014" \c 1 .) For that reason, County Defendants’ reasoning is fatally flawed.

B. PAESANO V. SUPERIOR COURT DIRECTLY ON POINT

In Paesano v Superior Court of Mono County, 204 Cal.App.3d 17, it was held through a proper use of statutory construction that that the discretionary language of Code Civ. Proc. §397 overrides the mandatory literal language of Code Civ. Proc. §394 relied upon entirely by County TA \l "Paesano v Superior Court of Mono County, 204 Cal.App.3d 17" \s "Paesano v Superior Court of Mono County, 204 Cal.App.3d 17" \c 1 : 

“The Court of Appeal granted the petition and ordered a writ of mandate to issue directing the trial court to consider and rule on the impartial trial question raised in the motion to change venue. The court held that  TA \s "Cal. Code Civ. Proc. §397" Cal. Code Civ. Proc. §397, subd. 2, contains no language of subordination, and applies without limitation to any cause of action within its terms. Thus, the court held the mandatory language in Cal. Code Civ. Proc. §394 TA \l "Cal. Code Civ. Proc. §394" \s "Cal. Code Civ. Proc. §394" \c 2 , did not exclude the wrongful death action from the operation of Cal. Code Civ. Proc. §397.“(boldfaced emph. added)

To find otherwise would misconstrue the intent of the legislature in order to achieve “absurd consequences”. “The purpose of  TA \s "Cal. Code Civ. Proc., §397" Cal. Code Civ. Proc. §397, subd. 2 (discretion to change venue when there is reason to believe impartial trial cannot be had), is to secure to every litigant the right to a trial of his or her cause before a fair and impartial tribunal, and to provide the procedure through which the right may be enforced and protected” (Paesano, supra at 20). 

 In this case, we properly show that §397 does apply and take precedence here. “The issue in this proceeding is whether section 394, a mandatory removal provision, takes precedence over section 397, a discretionary removal provision. We shall hold that it does not.” (Paesano, supra at 19, holding that §397 overrides §394).

Thus, this court may consider filing of this case in Sacramento County as proper and deny County’s motion to change venue. 

C. SECTION 397
 CONTROLS OVER SECTION 394 BY CASE LAW AND LEGISLATIVE INTENT IN MIXED ACTION CASES

This case is one of those “troubling examples of a mixed action”. Several causes of action involve several defendants, subject to seemingly conflicting venue provisions. Section 397, like section 394, is a change of venue or removal statute. To resolve the apparent contradictions, the court must look to the Legislative intent: 

“The purpose and intent of the statute [§397, subd. 2] is to secure to every litigant the right to a trial of his cause before a fair and impartial tribunal and to provide the procedure whereby such right may be enforced and protected.” (People v. Ocean Shore Railroad, Inc. (1938) 24 Cal.App.2d 420, 423 TA \l "People v. Ocean Shore Railroad, Inc. (1938) 24 Cal.App.2d 420, 423" \s "People v. Ocean Shore Railroad, Inc. (1938) 24 Cal.App.2d 420, 423" \c 1  [75 P.2d 560].) 

There are no words of subordination in section 397 (see Delgado v. Superior Court, supra, 74 Cal.App.3d at p. 564). Section 397 unambiguously applies without limitation to any action or proceeding within its terms. The reasoning is manifestly clear: 

 “If it were true that cases within the mandatory language of section 394 were absolutely excluded from the operation of section 397 (subd. 2), then it would follow that some cases in that category would necessarily be tried in counties where “there is reason to believe that an impartial trial cannot be had.” We are satisfied the Legislature did not intend such a mischievous result.” (boldfaced emph. added) (Delgado, supra)
County Defendants erroneous reliance upon section 394 conclusively shows that they have therefore failed completely to recognize and meet their burden of proof to change venue as requested and their motion must be denied. See Leiberman v. Superior Court, 194 Cal.App.3d 396, 239 Cal.Rptr. 450 TA \l "Leiberman v. Superior Court, 194 Cal.App.3d 396, 239 Cal.Rptr. 450" \s "Leiberman v. Superior Court, 194 Cal.App.3d 396, 239 Cal.Rptr. 450" \c 1  “In a motion brought under section 397, subdivision 3, "the burden [of proof] rests on the party moving for transfer to establish grounds for change of venue, on the theory the plaintiff lays the venue and it is presumptively correct". (Pesses v. Superior Court (1980) 107 Cal.App.3d 117, 124, 165 Cal.Rptr. 680. TA \l "Pesses v. Superior Court (1980) 107 Cal.App.3d 117, 124, 165 Cal.Rptr. 680." \s "Pesses v. Superior Court (1980) 107 Cal.App.3d 117, 124, 165 Cal.Rptr. 680." \c 1 ) "[I]t is not only necessary that convenience of witnesses be served, but it is equally essential that the ends of justice be promoted." (Wirta v. Vergona (1957) 155 Cal.App.2d 29, 32, 317 P.2d 78 TA \l "Wirta v. Vergona (1957) 155 Cal.App.2d 29, 32, 317 P.2d 78" \s "Wirta v. Vergona (1957) 155 Cal.App.2d 29, 32, 317 P.2d 78" \c 1 .) 

D. MANDATORY LANGUAGE OF GOV. CODE §955.2 MUST SIMILARLY YIELD TO LEGISLATIVE INTENT AND AUTHORITY OF CCP §397(2)

Similar reasoning should apply to Cal. Gov. Code §955.2 TA \l "Cal. Gov. Code §955.2" \s "Cal. Gov. Code §955.2" \c 2  cited by County, to yield it’s mandatory requirements to change venue to priority by virtue of Cal. Code Civ. Proc §397 TA \l "Cal. Code Civ. Proc. §397" \s "Cal. Code Civ. Proc. §397" \c 2 , because “then it would follow that some cases in that category would necessarily be tried in counties where ‘there is reason to believe that an impartial trial cannot be had’ and it is doubtful that the ‘Legislature intended such a mischievous result’ (Delgado, supra at 564).  No case to date has been found addressing this exact question, but the inquiry followed in Paesano is essentially identical to that here, requiring the same outcome.

E. CCP §§397 AND 394 CAN BE HARMONIZED WITHOUT CONFLICT BY CONSIDERATION OF LEGISLATIVE INTENT TO  PROTECT PLAINTIFF’S RIGHT TO TRIAL ON NEUTRAL GROUNDS FREE FROM LOCAL BIAS

In each case, legislative intent must be strongly weighed to construe the entire scheme of statutory provisions in such as way as to harmonize them rather than bringing them into conflict, and a proper inquiry into the purpose of §394 supports a consistent view.  As the California Supreme Court ruled, in Garrett v. Superior Court, 11 Cal.3d 245, 113 Cal.Rptr. 152 Cal. (1974) TA \l "Garrett v. Superior Court, 11 Cal.3d 245, 113 Cal.Rptr. 152 Cal. (1974)" \s "Garrett v. Superior Court, 11 Cal.3d 245, 113 Cal.Rptr. 152 Cal. (1974)" \c 1 :

“As we have long held, the purpose underlying the mandatory change of venue provision in [Cal. Code Civ. Proc.] 394 'is to guard against local prejudices which sometimes exist in favor of litigants within a county as against those from without and to secure to both parties to a suit a trial upon neutral grounds.’ (Finance & Construction Co. v. Sacramento, 204 Cal. 491, 493 TA \l "Finance & Construction Co. v. Sacramento, 204 Cal. 491, 493" \s "Finance & Construction Co. v. Sacramento, 204 Cal. 491, 493" \c 1  [269 P. 167].) (2) “Furthermore, as remedial legislation the section is to be liberally construed ( Id.).”

Thus understood, the legislative aims of §394 are clearly not supported by a change of venue in such cases where the change subjects the litigants rather than guards them against local prejudices which exist in favor of the moving party and which moves the trial from neutral to non-neutral grounds, as here. This fundamental reasoning renders §394 inapposite to the present case.

“A change of venue because of actual prejudice is within the purview of section 397, subdivision 2, not section 394. The latter section 'is designed to obviate the appearance of prejudice as well as actual prejudice or bias. It would be redundant if it were necessary to prove the same prejudice as is required under section 397. ' (City of Alameda v. Superior Court (1974) 42 Cal.App.3d 312, 317 [116 Cal.Rptr. 806].) " (Id., at p. 271, fn. 7.) Thus, under section 394, the possibility of local bias is deemed the same whether or not the case will be tried by a jury, whereas under section 397(2), the prospect of jury trial is extremely important, if not crucial, in determining whether "there is reason to believe that an impartial trial cannot be had" in the court where the matter is pending.  

In the present case, the local bias primarily believed to exist (as it has in the past; see Section I-3 below) in Santa Clara County involving these defendants is judicial bias that could result in adverse pre-jury-trail rulings that prevent the case from ever going to a jury at all (see p.14 et seq).
F. CCP §§393, 401 ALSO OVERRIDES CAL. CODE CIV. PROC. §395 IN MIXED ACTION VENUES

Courts have found that §393 also supercedes the action of §395, in cases such as this. See Delgado v. Superior Court (1977) 74 Cal.App.3d 560, 141 Cal.Rptr. 528 TA \l "Delgado v. Superior Court (1977) 74 Cal.App.3d 560, 141 Cal.Rptr. 528" \s "Delgado v. Superior Court (1977) 74 Cal.App.3d 560, 141 Cal.Rptr. 528" \c 1 : “In directing the trial court to vacate its order, this court held that venue was controlled by Code of Civil Procedure section 393. Under that statute, trial had to be held in the county where the cause of action arose against the public officers for acts undertaken in their official capacity.   The court concluded that [§393] constituted an exception to section 395.  (Tharp, supra, 32 Cal.3d at pp. 502-503, 186 Cal.Rptr. 335, 651 P.2d 1141; see also Regents of UC, supra at 534.  Here the public officers ultimately responsible for the actions that caused this suit are headquartered in Sacramento.

Regents, supra, also holds that other specific statutory provisions besides §394 cited that County Defendants claim controls herein provide additional exceptions to and override the general rule of §395 (Id., at 534):

“Other important exceptions to the general rule expressed in section 395 are sections 401 and 393 of the Code of Civil Procedure. Section 401 provides that whenever an action against the state or its agencies can be commenced in, or removed to, Sacramento County, the action may be tried in any city where the Attorney General has an office.FN4 Section 401 applies, therefore, when a statute requires that the venue be in Sacramento County; FN5 when the normal rules of venue allow trial there, as when the ‘residence’ of the agency is in Sacramento;FN6 or when the case involves an act of a public officer that occurred there (Code Civ. Proc. s 393).”

G. SACRAMENTO COUNTY IS PROPER VENUE TO COMMENCE ACTION.

A salient and unusual aspect of this case is that Nancy Golin is not conserved by the Santa Clara County Public Guardian, as one would normally expect, but by the Director, State of California, Department of Developmental Services and many of its officers and officials, headquartered in Sacramento, improvidentially granted under the misapplied authority of Health and Safety Codes §416.5, 416.9.  These are the primary defendants.   They are domiciled in Sacramento under whose authority the causes of actions took place, and under Cal. Code Civ. Proc. §393 TA \l "Cal. Code Civ. Proc. §393" \s "Cal. Code Civ. Proc. §393" \c 2  the venue again is proper, as lying in the purview of “an act done by the officer or person in virtue of the office, or against a person who, by the officer's command or in the officer's aid, does anything touching the duties of the officer” (CCP §393(a)).  

Thus, the five leading defendants whose use or abuse of their supervisory authority caused this action are State of California actors who are essential to this cause of action.  The venue of Sacramento County is hence a proper court in which to commence such an action under Cal. Code Civ. Proc. §395(a) TA \l "Cal. Code Civ. Proc. §395(a)" \s "Cal. Code Civ. Proc. §395(a)" \c 2  where “the defendants, or some of them reside”, and on that basis County’s motion for change of venue must be denied. 

H. COUNTY’S CLAIMS REGARDING THE CONVENIENCE OF WITNESSES MUST BE DISREGARDED AS PREMATURE, AND COUNTY MAY NOT RE-ENTER A SECOND SUCH MOTION AFTER ANSWERING.

Defendant County argues that the venue must be changed for the convenience of the witnesses involved.  This claim must be disregarded here because this claim is premature.  No answers or demurrers have yet been filed by any party in this case, including the County.  In fact, no effective service was rendered as of the time of County’s motion.  Thus, this claim must be dismissed and disregarded as to this motion.

“A motion for change of venue on the ground of the convenience of witnesses will not be entertained when the defendant has not filed an answer (DeLong v. DeLong, 127 Cal.App.2d 373, 374, 273 P.2d 921 TA \s "DeLong v. DeLong, 127 Cal.App.2d 373, 374, 273 P.2d 921" ) for the obvious reason that until the issues are joined the court cannot determine what testimony will be material (Gordon v. Perkins, 203 Cal. 183, 185, 263 P. 231 TA \l "Gordon v. Perkins, 203 Cal. 183, 185, 263 P. 231" \s "Gordon v. Perkins, 203 Cal. 183, 185, 263 P. 231" \c 1 . See also 1 Witkin, Calif. Procedure, pp. 785- TA \l "1 Witkin, Calif.Procedure, pp. 785-" \s "1 Witkin, Calif.Procedure, pp. 785-" \c 3 786.)”, 

quoted from Pearson v. Superior Court of San Francisco, 199 Cal.App.2d 69 (1962) TA \l "Pearson v. Superior Court of San Francisco, 199 Cal.App.2d 69 (1962)" \s "Pearson v. Superior Court of San Francisco, 199 Cal.App.2d 69 (1962)" \c 1 , see also Nicoll v. Nicoll, 66 Cal. 36, 4 Pac. 882 (1884) TA \l "Nicoll v. Nicoll, 66 Cal. 36, 4 Pac. 882 (1884)" \s "Nicoll v. Nicoll, 66 Cal. 36, 4 Pac. 882 (1884)" \c 1 .  See also, (Cook v. Pendergast, 61 Cal. 72, 76 TA \l "Cook v. Pendergast, 61 Cal. 72, 76" \s "Cook v. Pendergast, 61 Cal. 72, 76" \c 1 ; Wong Fung Hing v. San Francisco Relief & Red Cross Funds, 15 Cal.App. 537, 538 et seq. [115 P. 331] TA \l "Wong Fung Hing v. San Francisco Relief & Red Cross Funds, 15 Cal.App. 537, 538 et seq. [115 P. 331]" \s "Wong Fung Hing v. San Francisco Relief & Red Cross Funds, 15 Cal.App. 537, 538 et seq. [115 P. 331]" \c 1 ; cf. Lancel v. John C. Benwell, Inc., 81 Cal.App. 447, 448 [253 P. 963]; Pascoe v. Baker, 158 Cal. 232, 235 [110 P. 815] TA \l "Pascoe v. Baker, 158 Cal. 232, 235 [110 P. 815]" \s "Pascoe v. Baker, 158 Cal. 232, 235 [110 P. 815]" \c 1 ; Dawson v. Dawson, 83 Cal.App. 119, 120, 256 P. 491 TA \l "Dawson v. Dawson, 83 Cal.App. 119, 120 [256 P. 491]" \s "Dawson v. Dawson, 83 Cal.App. 119, 120 [256 P. 491]" \c 1 ; Gordon v. Perkins, 203 Cal. 183, 185, 263 P. 231 TA \l "Gordon v. Perkins, 203 Cal. 183, 185, 263 P. 231" \s "Gordon v. Perkins, 203 Cal. 183, 185, 263 P. 231" \c 1 .)
Furthermore, defendant may make only one motion for change of venue (4 Stan. L. Rev. 79, 84, “The Non-Resident Defendant – Seventy Years of Confusion” (Dec. 1951) TA \l "4 Stan. L. Rev. 79, 84, \“The Non-Resident Defendant – Seventy Years of Confusion\” (Dec. 1951)" \s "4 Stan. L. Rev. 79, 84, \"The Non-Resident Defendant – Seventy Years of Confusion\" (Dec. 1951)" \c 5 , citing McNeil & Co. v. Doe,  163 Cal. 338, 125 Pac. 345 (1912) TA \l "McNeil & Co. v. Doe,  163 Cal. 338, 125 Pac. 345 (1912)" \s "McNeil & Co. v. Doe,  163 Cal. 338, 125 Pac. 345 (1912)" \c 1 , Accord, Connell v. Bowes, 49 Cal. App.2d 542, 122 P.2d 71 (1st Dist. 1942) TA \l "Connell v. Bowes, 49 Cal. App.2d 542, 122 P.2d 71 (1st Dist. 1942)" \s "Connell v. Bowes, 49 Cal. App.2d 542, 122 P.2d 71 (1st Dist. 1942)" \c 1 ; Story v. Christin, 137 Cal. App. 484, 30 P.2d 1016 (2d Dist. 1934) TA \l "Story v. Christin, 137 Cal. App. 484, 30 P.2d 1016 (2d Dist. 1934)" \s "Story v. Christin, 137 Cal. App. 484, 30 P.2d 1016 (2d Dist. 1934)" \c 1 ; cf. Smith v. Pelton Water Wheel Co., 151 Cal. 399, 90 Pac. 932 (1907) TA \l "Smith v. Pelton Water Wheel Co., 151 Cal. 399, 90 Pac. 932 (1907)" \s "Smith v. Pelton Water Wheel Co., 151 Cal. 399, 90 Pac. 932 (1907)" \c 1 . But cf. Johnston v. Brown, 115 Cal. 694, 47 Pac. 686 (1897) TA \l "Johnston v. Brown, 115 Cal. 694, 47 Pac. 686 (1897)" \s "Johnston v. Brown, 115 Cal. 694, 47 Pac. 686 (1897)" \c 1  (motion based on disqualification of judge).  Having filed its motion prematurely, County permanently loses its right to file again once answers have been filed.

Thus, the court must disregard County defendants’ motion for change of venue on the grounds of convenience of witnesses, and its opportunity to re-enter a similar motion after demurrer must be denied as well.

I. COUNTY’S INCONVENIENT FORUM CLAIMS WOULD HAVE BEEN SATISFIED BY INVOKING CCP §401 MOVE TO SAN FRANSCISCO

Notwithstanding that County defendants inconvenient forum claims must be disregarded as premature here, if County or any other defendant were sincere in it’s forum non-conveniens argument, it could easily find equitable relief under Cal. Code Civ. Proc. §401(1) TA \l "Cal. Code Civ. Proc. §401(1)" \s "Cal. Code Civ. Proc. §401(1)" \c 2  which provides for a transfer of venue from Sacramento to any city in which the Attorney General (AG), who usually defends state officials in cases brought against them, has offices and a legal staff.  The AG has offices and a legal staff in Sacramento, San Francisco and Los Angeles.  The AG also has offices, but not a legal staff in Oakland, Fresno and San Diego, so those cities are disqualified.  The AG has no offices or legal staff in San Jose.

This could entitle County Defendants’ a motion to change of venue to San Francisco.  In fact, San Francisco might be an ideal venue to transfer this action to, because it lies roughly halfway between Sacramento, where the state defendants reside, and Santa Clara County where many of the non-state defendants reside.  San Francisco is only 55 miles from Santa Clara County, in the Bay Area, and Sacramento is about 80 miles from San Francisco. Residents of Santa Clara County and Sacramento frequently make trips to San Francisco and many commute there daily for work.  It is considered a local urban commute by residents of both cities. 

Furthermore, plaintiffs know of no reason to believe that San Francisco is not a neutral county and an impartial forum. In fact, plaintiff Golins reside in Merced County, which would be equally inconvenient to either city, so the convenience issue is irrelevant to them. Some of the prospective attorneys for the plaintiff-parents as well as some of the defendants (Johnson, SARC, Kratzer) are based in or near San Francisco. Defendants City of Palo Alto and Stanford Hospital are both about halfway between San Jose and San Francisco, making it immaterial which direction they would travel to trial. If defendants can find time to travel to San Francisco or Larkspur to visit their attorneys, it is hard to see what kind of inconvenience would be involved here. Defendant/state attorney H. Dean Stiles regularly traveled personally from Sacramento to San Jose for the probate hearings, and all parties traveled to San Francisco for the federal proceedings without raising any objection until now.

San Francisco thus satisfies both considerations of Code Civ. Proc. §397(b) and (c), fair proceeding and convenience of witnesses, as well as Code Civ. Proc. §§401 and 393.

The Plaintiffs’ attorney offered this reasonable compromise to defendant County, but County refused to stipulate to this offer (see attached Declaration of Counsel Gerard Wallace).  This court thus may consider a change of venue to San Francisco, in the alternative to denying County Defendants’ motion.

J. COUNTY OF ORANGE  V. SUPERIOR COURT PRINCIPAL CASE RELIED UPON BY DEFENDANT COUNTY AGREES CCP §397 OVERRIDES §394

County of Orange v. Superior Court, 73 Cal.App.4th 1189, constitutes the principal authority relied upon by County claiming that Section 394’s mandatory language controls over all other authority, based on a similar analysis of statutory construction, leaving no discretion to the court. 

 There, however, the claimant did not invoke a claim that, according to Section 397(2) as here, there is “reason to believe that an impartial proceeding may not be had therein” or argue inconvenient forum. Orange explicitly held that §397 trumps even §394 as we have argued without elaborating upon the ramifications leading to the possibility of a “mischievous result” of transferring a case to a non-neutral county or an inconvenient forum, as was considered more carefully in Delgado, supra, and Paesano. Orange explicitly agrees with our interpretation and cites Paesano for authority (Orange, supra, at 1192-1193):

“Nothing we say here should be construed as preventing a trial court from exercising its discretion to change venue upon a proper showing under section 397, e.g., convenience of witnesses, or impartial trial. (Paesano v. Superior Court (1988) 204 Cal.App.3d 17, 20-21 [250 Cal.Rptr. 842] [section 397 discretionary language controls over mandatory language of section 394].)   

K. CCP §397 PROTECTs PLAINTIFFS, AS WELL AS DEFENDANT’S, RIGHTS TO A NEUTRAL FORUM. 

Cal. Code Civ. Proc. §397 TA \l "Cal. Code Civ. Proc. §397" \s "Cal. Code Civ. Proc. §397" \c 2  expressly provides a court with the discretion to change venue where there is reason to believe that an impartial trial cannot be had in the original venue, or for the convenience of witnesses and the ends of justice.  Literally construed, §397 does not provide discretion to deny a motion to transfer of venue from a neutral to a non-neutral county, but conversely it must be liberally construed to permit the authority not to exercise its discretion, if the power to change venue is truly discretionary.  

The question before this court is whether Cal. Code Civ. Proc. §397 TA \s "Cal. Code Civ. Proc. §397"  must be construed to provide discretion to a court to deny an improvident change of venue. We argue that it must, because according to the aforementioned legislative intent to provide all parties the right to a neutral forum, if defendants’ right is protected, then it must similarly be extended to protect plaintiffs’ rights. Therefore, if the plaintiff’s opportunity for a neutral forum is eliminated by a change in venue to Santa Clara County, then on that basis alone the court must deny County defendant’s motion to change venue to their County.

L. CCP §397 (2) AND LEGISLATIVE INTENT CONTROL HERE BECAUSE SANTA CLARA COUNTY IS NOT A NEUTRAL VENUE FOR DEFENDANTS IN THIS CASE AND THERE IS AMPLE REASON TO BELIEVE THAT AN IMPARTIAL PROCEEDING MAY NOT BE HAD THERE IN THIS CASE.

1. Showing of good cause to believe that an impartial proceeding may not be had in Santa Clara County:

A salient fact in this case is that plaintiffs have named County defendants including the Office of the District Attorney, implicated in a claim for malicious prosecution and other serious misconduct. The undue influence of the Office of the District Attorney and high county law enforcement officials upon the courts makes this case one in which there is ample reason to believe that actual prejudice and not just the appearance of prejudice against these plaintiffs can be found.

The connection between the fact that the DA, Public Defender and police are defendants in this case and the reasonable belief that an impartial trial may not be had is contained in no less an authority than a comprehensive San Jose Mercury News investigative series.

2.  Three Year Investigative Study of Widespread Judicial Error and Misconduct in Santa Clara County State Court System, by San Jose Mercury News Series, Meets Plaintiff’s Burden or Proof to Show that “There is Reason to Believe That an Impartial Trial Cannot be Had therein” 

On January 22, 2006, San Jose Mercury News began a daily five part investigative series, “Tainted Trials, Stolen Justice”
, based on a three year study of trials and 700 appeals in Santa Clara County Superior Courts and the California Sixth Appellate District
.

The San Jose Mercury News report found that there are significant and systemic errors in the Superior Courts of Santa Clara County.  The report reinforces the credibility of the petitioners’ claims by clearly describing systemic failures which mirror wrongs described by the petitioners, particularly their claims to denial of due process and unreasonable findings in light of the evidence presented or subpoenaed in the probate conservatorship court. 

The Mercury News study cites the following relevant findings (quoted from series4):

“Questionable conduct mars more than one-third of all cases.”

“Mistakes at every phase of trial tolerated by appellate court.”

“In the worst of examples, defendants are wrongly convicted.”

“Errors robbed defendants of a fair trial.”


“Problems occurred at every phase of a trial, and in every part of the system.”

“In nearly 100 cases, the prosecution engaged in questionable conduct that bolstered its effort to win convictions.”

The series summarize further findings (enumerations added):

“Defense attorneys. In 100 cases, defense attorneys acted in ways that harmed their clients. In nearly 50 cases, the attorneys failed to take the most basic of measures, from properly investigating their case to presenting the evidence they gathered. Defense attorneys failed in dozens more cases to object as prosecutors or judges engaged in questionable conduct, in effect excusing the mistakes.

“Trial judges. In more than 150 cases, judges made missteps or questionable rulings that favored the prosecution. Violating legal precedents, trial judges allowed evidence that unfairly tainted defendants and prohibited evidence that might have supported their defense. Repeatedly, judges failed to properly instruct jurors on legal principles, instead offering direction that made a guilty verdict more likely.

“The appellate court. The 6th District Court of Appeal, the primary court of review for Santa Clara County cases, upheld verdicts in more than 100 cases even as it acknowledged errors had occurred. The appellate court simply concluded those errors made no difference in the outcome of the case. Sometimes those conclusions were appropriate, but a review of the appellate record and consultations with experts established that in more than 50 cases the court misstated facts, twisted logic and devised questionable rationales to dismiss the error.

“In nearly all the cases, the 6th District designates its opinions as -- not to be published'' -- a distinction that means they are not to be cited as legal authority in subsequent cases, and thus have little relevance beyond the parties to a case. The Mercury News found that higher courts are extremely unlikely to review unpublished opinions, making the 6th District the final word on most criminal trials in Santa Clara County.”

“The unpublished designation also has served to shield the cases from outside review. Past academic and journalistic studies of criminal justice, here and elsewhere, have examined published opinions, even though they represent a tiny proportion of court decisions. The Mercury News review is unprecedented in its comprehensive analysis of criminal decisions, published and unpublished alike.”

“State court statistics show the 6th District over time has published a smaller portion of its criminal cases -- 2 percent -- than any other appellate district in the state. The statewide average is 4 percent.”

“Taken together, the Mercury News findings offer a picture of a system that often turns on its head the presumption that defendants are innocent until proven guilty. Prosecutors, defense attorneys, judges and appellate justices often act in ways that cause defendants' rights to be violated. “

“The newspaper study points to a ``skewed system that disproportionately bends over backward to help the DA win,'' said Bennett Gershman, a former prosecutor and professor of criminal law at Pace University School of Law who has written on prosecutorial and judicial ethics. ``Admitting and excluding evidence unevenhandedly and overlooking serious errors is not a pretty state of affairs if one is concerned about fair trials. Nor if one is concerned about the appearance of justice.'' (emph added)”

“Another outside check on the system -- media attention -- also has largely failed. The few defendants with money or connections often can command attention for their complaints against the system. But the overwhelming number of cases in the Mercury News examination, even involving the most serious allegations of error or misconduct, have received scant publicity, if any.”

On that basis alone, where the Plaintiffs are here in this lawsuit charging the District Attorney (DA), the Public Defender’s Office (PDO) and their top cohorts personally with serious misconduct as alleged herein, and the authoritative in-depth Mercury News investigative report disclosures that “the newspaper study points to a ``skewed system that disproportionately bends over backward to help the DA win,’’ giving the DA’s office an extra incentive to win this case at all costs, shows that there is reason to believe that the courts will repeat the mistakes alleged by the Mercury News and continue to assist the DA win in this case, especially. 

Should any of the true facts of this case ever go to a jury, there is the possibility the consequences for county officials are potentially very serious. A large number if not a majority of the judges in Santa Clara County come from the DA’s office.  One of the defendants is a former police detective in Palo Alto who perjured herself (AC ¶37) and falsified evidence (AC ¶¶39, 40, 41) in the probate case (Kratzer), who has now astonishingly been hired by the FBI as a witness specialist on the basis of her supposed credibility (AC ¶10). This makes this case a far cry from a run-of-the-mill case involving disputes between ordinary private litigants, and we believe and allege this is the primary motive for County’s interest in changing venue.

3. Judicial Misconduct Caused by Fraud Upon the Court in Probate Proceedings Indicate that a Fair Proceeding as Provided by Cal. Code Civ. Proc. §397(b) Cannot be Had.

The Mercury News series comports well with the experiences of Plaintiff parents in their probate case. Indeed, according to observers, the Mercury News series, while groundbreaking, did not go far enough.  In the matter of The Conservatorship of Nancy Golin, Superior Court Case No. 1-02-PR-01596, actual bias was clearly demonstrated. Plaintiffs alleged in their complaint the following irregularities coddled these defendants making this proceeding unimpartial:

(1) Altered transcripts (cf., AC ¶332). Plaintiffs allege from their personal knowledge having attended, personally participated, and reviewing the transcripts after hearing, that there were serious and ongoing alterations in the official record, in every hearing and proceeding. In some transcripts, substantial sections were deleted, including memorable dialogue between the judge and the plaintiffs.  This obviated the possibility of a fair review on appeal. Plaintiffs’ timely objections were ignored by the courts. Invariably, the alterations or deletions systematically worked in favor of the state opponents.  Based on this fact alone, it would be sufficient to believe that a fair proceeding could not be had in Santa Clara County.

(2) Denial of Transcripts or alternate settled statement proceeding.  (AC ¶¶120, 309) Both the Superior Court and the Sixth District denied meritorious motions to provide transcripts on appeal, citing an on point Supreme Court ruling, and denied plaintiffs election of an alternate settled statement proceeding, making appeal on the record impossible.

Intimidation of witnesses tolerated.  As alleged, the Martin court ignored hallway intimidation of witnesses by defendant Street, objected to by plaintiffs here (AC ¶¶108, 236).

Refusal to compel discovery when obstructed by these defendants. (AC ¶¶102, 104, 105, 106, 111, 112, 236) as alleged, when defendant Street overtly obstructed plaintiffs’ discovery, the courts refused plaintiffs motions to compel.

Assignment of adversarial party Street appointed by court as attorney for Alleged Incompetent Person Nancy (AC ¶107, 108, 109, 110, 112).

Malicious prosecution of parents by DA in abuse case and conspiracy with DDS (AC ¶¶82, 209, 242, 251, 341-349)

Forcing parents to proceed without legal representation (AC ¶113).

Permitting conflicted non-party Johnson to remain as lead attorney (AC ¶114)

Abuses of discretion of judge in findings of fact (AC ¶55)

Abuses of discretion of trial judge in preventing appeal (AC ¶¶81, 120, 134, 148, 309)

Street allowed to obstruct jury trial and appeal, court denied motion to dismiss and replace with effective non-conflicted private attorney. (AC ¶¶100, 120, 303). 

Any one of these facts alone would be sufficient to cause a reasonable man to believe that an impartial proceeding is unlikely in Santa Clara County in this case, and to defeat County defendants’ motion to change venue there based on Cal. Code Civ. Proc. §397(b).

4. Santa Clara County DA’s “Win At All Costs” policy cited by Mercury News series4 widely acknowledged in high-profile political trials and prosecutions.

It is unlikely that a fair trial can be had in Santa Clara County.  However, a showing of likelihood is unnecessary, Cal. Code Civ. Proc. §397 only requires a showing that “there is reason to believe” that a fair trial cannot be obtained.  Plaintiffs clearly meet that burden.

This DA and the Public Defender have a publicized history of misusing the Office of District Attorney and the Office of Public Defender (OPD) to persecute the DA’s political rivals. For one example of many
, veteran Deputy Public Defender Tom Spielbauer was arrested and prosecuted by the DA’s Office and the OPD, both defendants here, after he announced he was running against long-time incumbent George Kennedy for the office of the DA.  His “crime” was “misrepresenting the availability of a witness”, a frivolous claim that was denounced by the very judge before which this alleged event occurred and in the press, yet the DA’s office persisted with the prosecution.

In another high profile case
, the DA maliciously prosecuted the headmistress of Hillbrook, a Los Gatos private school where some of the prosecutors had their children, on frivolous charges, allegedly because they disagreed with her progressive school agenda.

5. Local jury bias may be shown to exist due to unfavorable local publicity

Unfavorable local publicity, instigated by libelous information provided by the DA and other defendants, carried in series in the Palo Alto Daily News and the San Jose Metro News and never retracted, may have tainted the pool of prospective jurors.

M. PLAINTIFFS ARE ENTITLED TO REASONABLE EXPENSES AND ATTORNEYS FEES, NOT DEFENDANTS

As argued by County Defendants in their Motion to Change Venue (Sect. IIIB), under Cal. Code Civ. Proc. §396(b), “courts have discretion to order the payment to the prevailing party of reasonable expenses and attorneys fees incurred in making a motion to transfer venue”. 

Plaintiffs concur with County defendants’ authorities on this point of law. We urge the opposite result, however. First, an offer to stipulate to a compromise change of venue to San Francisco County in accord with the provisions of Cal. Code Civ. Proc. §401, not cited by County defendants, was offered to the County, reasonably made and rejected, satisfying County Defendants’ first criterion in our favor.  Second, Plaintiffs’ counter-offer, and Plaintiffs’ original choice of venue, were made in good faith based on all the facts and law.  Third, “the attorney for the plaintiffs acted in good faith after having first skillfully evaluated the facts and reviewed applicable statutes and case law, Metzger v. Silverman (1976) 62 Cal.App.3d Supp. 30, 39 [Cal.Rptr. 355] TA \l "Metzger v. Silverman (1976) 62 Cal.App..3d Supp. 30, 39 [Cal.Rptr. 355]" \s "Metzger v. Silverman (1976) 62 Cal.App..3d Supp. 30, 39 [Cal.Rptr. 355]" \c 1 ” (County Points and Authorities in Support of Motion to Change Venue, page 3). On this last criterion, we find defendants’ attorney lacking, rather than plaintiffs attorney.

On August 29, 2006, Plaintiffs requested County Defendants stipulate to a compromise change of venue to San Francisco County Superior Court, rather than Santa Clara County.  Plaintiffs indicated that their request was based on Code of Civil Procedure §§393, 397(b), 397(c) and 401, and that their offer was reasonable, in the interests of the convenience of witnesses and ends of justice would be served, and in a neutral venue where there is no reason to believe that an impartial proceeding may not be had therein (See Declaration of Counsel, Gerard W. Wallace, in Opposition to Motion to Change Venue, ¶¶2, 3).  County defendants promptly indicated to Plaintiffs during this phone call that her clients would not stipulate to this compromise offer to change venue.

The compromise offer would have satisfied both parties expressed concerns, as Plaintiffs have argued. The counter-offer was thus more than reasonable because based purely on the facts and law as stated herein, Plaintiffs arguably could have prevailed on the merits without making this offer.  

Plaintiffs argue that they have demonstrated herein that they have clearly met their burden on all the above criteria, but the County defendants have not. A reasonable evaluation of all the facts and governing law would reveal that venue is proper in Sacramento (or San Francisco), but not in San Jose. Thus, their motion for award of Defendants’ costs and fees should be denied, and Plaintiffs respectfully request the court award Plaintiffs’ reasonable expenses and attorneys fees in defeating this motion, in the amount of $2,750.00.

VI. CONCLUSION

Based on the foregoing, plaintiffs respectfully pray for the following orders:

(1) County’s motion to change venue should be denied.

(2) In the alternative, this court may at its discretion refer venue to San Francisco County.

(3) County’s arguments concerning inconvenient forum must be disregarded as premature.

(4) County may not file another such motion.

(5) Defendants’ request for reasonable expenses and attorney’s fees should be denied.

(6) Plaintiffs request for reasonable attorneys fees for time expended in researching and defeating this motion should be granted.

Respectfully submitted,

__________________________________

Gerard W. Wallace, 

counsel pro hac vice
Attorney for plaintiffs

JEFFREY R. GOLIN

ELSIE Y. GOLIN

NANCY K. GOLIN

VII. VERIFICATION OF PLAINTIFF JEFFREY GOLIN

I, Plaintiff Jeffrey R. Golin, do hereby declare under penalty of perjury that I have read the foregoing opposition brief and the facts stated therein are true and correct, based on my direct first-hand personal knowledge.


________________________


Jeffrey R. Golin

VIII. APPENDIX: PRINCIPAL STATUTORY AUTHORITIES INVOLVED

In pertinent parts:

Cal. Code Civ. Proc. §393 TA \l "Cal. Code Civ. Proc. §393" \s "Cal. Code Civ. Proc. §393" \c 2 : “Actions to recover penalty or forfeiture; actions against public officers; proper court”

“Subject to the power of the court to transfer actions and proceedings as provided in this title, the county in which the cause, or some part of the cause, arose, is the proper county for the trial of the following actions:…
(b) Against a public officer or person especially appointed to execute the duties of a public officer, for an act done by the officer or person in virtue of the office, or against a person who, by the officer's command or in the officer's aid, does anything touching the duties of the officer. Against a public officer or person especially appointed to execute the duties of a public officer, for an act done by the officer or person in virtue of the office, or against a person who, by the officer's command or in the officer's aid, does anything touching the duties of the officer.”

Cal. Code Civ. Proc. §394(a): TA \l "Cal. Code Civ. Proc. §394" \s "Cal. Code Civ. Proc. §394" \c 2  “Actions by or against a city, county, city and county or local agency; transfer of cases; proper court”
An action or proceeding against a…city and county… may be tried in the city and county in which the city is situated, ...  Whenever an action or proceeding is brought against a county, city and county, city, or local agency, in any … city and county, other than the defendant, if the defendant is a …city and county, … the action or proceeding must be, on motion of that defendant, transferred for trial to a county, or city and county, other than that in which the plaintiff, or any of the plaintiffs, resides …or is situated, and other than the plaintiff county, or city and county, or county in which that plaintiff city or local agency is situated, and other than the defendant county, or city and county, or county in which the defendant city or local agency is situated;  provided, however, that any action or proceeding against the city, county, city and county, … for injury occurring within the city, county, or city and county, …, to person … caused by the negligence or alleged negligence of the … city and county…, shall be tried in that county, or city and county, or if a city is a defendant, in the city or in the county in which the city is situated …. When the action or proceeding is one in which a jury is not of right, or in case a jury is waived, then in lieu of transferring the cause, the court in the original county may request the chairperson of the Judicial Council to assign a disinterested judge from a neutral county to hear that cause and all proceedings in connection therewith. 

Cal. Code Civ. Proc. §395(a): TA \l "Cal. Code Civ. Proc. §395(a)" \s "Cal. Code Civ. Proc. §395(a)" \c 2  “Actions generally; proper court; waiver”
Except as otherwise provided by law and subject to the power of the court to transfer actions or proceedings as provided in this title, the superior court in the county where the defendants or some of them reside at the commencement of the action is the proper court for the trial of the action.  If the action is for injury to person or personal property or for death from wrongful act or negligence, the superior court in either the county where the injury occurs or the injury causing death occurs or the county where the defendants, or some of them reside at the commencement of the action, is a proper court for the trial of the action.

Cal. Code Civ. Proc. §397: TA \l "Cal. Code Civ. Proc. §397" \s "Cal. Code Civ. Proc. §397" \c 2  “Change of place of trial; grounds”

The court may, on motion, change the place of trial in the following cases:…
(b) When there is reason to believe that an impartial trial cannot be had therein.
(c) When the convenience of witnesses and the ends of justice would be promoted by the change….

(emph added)

Cal. Code Civ. Proc. §401(1): “Actions involving state; county or city and county in which attorney general has office”  TA \l "Cal. Code Civ. Proc. §401(1)" \s "Cal. Code Civ. Proc. §401(1)" \c 2 
Whenever it is provided by any law of this State that an action or proceeding against the State or a department, institution, board, commission, bureau, officer or other agency thereof shall or may be commenced in, tried in, or removed to the County of Sacramento, the same may be commenced and tried in any city or city and county of this State in which the Attorney General has an office.

Cal. Gov. Code §955.2 TA \s "Cal. Gov. Code §955.2" : “Venue in actions for death or injury to persons or personal property”
Notwithstanding any other provision of law, where the State is named as a defendant in any action or proceeding for death or injury to person or personal property and the injury or the injury causing death occurred within this State, the proper court for the trial of the action is a court of competent jurisdiction in the county where the injury occurred or where the injury causing death occurred.  The court may, on motion, change the place of the trial in the same manner and under the same circumstances as the place of trial may be changed where an action is between private parties.




� AC=Amended Complaint


� Here all sections cited refer to Cal. Code Civ. Proc unless otherwise indicated.


� All sections shall refer to California Code of Civil Procedure unless otherwise indicated.


� “Tainted Trials; Stolen Justice”, in San Jose Mercury News, by Fredric Tulsky: Part I (January 22, 2006): “Review of more than 700 cases reveals problems throughout the justice system”; Part II (January 23, 2006): “Prosecutors over the line”; Part III (January 24, 2006): “High Cost of Bad Defense”; Part IV (January 25, 2006): “How Judges Favor the Prosecution”; Part V (January 26, 2006): “Last Chance, Little Hope”, series available online at: http://www.mercurynews.com/mld/mercurynews/news/special_packages/stolenjustice� TA \l "\“Tainted Trials; Stolen Justice\”, in San Jose Mercury News, by Fredric Tulsky: Part I (January 22, 2006): \“Review of more than 700 cases reveals problems throughout the justice system\”; Part II (January 23, 2006): \“Prosecutors over the line\”; Part III (January 24, 2006): \“High Cost of Bad Defense\”; Part IV (January 25, 2006): \“How Judges Favor the Prosecution\”; Part V (January 26, 2006): \“Last Chance, Little Hope\”, series available online at: http://www.mercurynews.com/mld/mercurynews/news/special_packages/stolenjustice" \s "\"Tainted Trials; Stolen Justice\", in San Jose Mercury News, by Fredric Tulsky: Part I (January 22, 2006): \"Review of more than 700 cases reveals problems throughout the justice system\"; Part II (January 23, 2006): \"Prosecutors over the line\"; Part I" \c 8 �


� The study focuses on criminal procedures.  Criminal convictions are appealed to the same Sixth District State Appellate court that had jurisdiction over petitioners’ probate appeal here, which erected a bar to petitioner’s state appeal by denying transcripts.  The same public defender’s office headed by defendant Villareal (now Mary Greenwood) to which Ms. Street, who was supposed to represent Nancy Golin’s interests, reports represents the defendants’ interests in these criminal procedures.  “Santa Clara County was selected as one of the pilot projects for developing the Unified Court model”. (Source: “The Unified Court: Interview with The Hon. Leonard P. Edwards”, Family Law News, Judicial Survey, Vol. 17, No. 3, (2005) by Jennifer Jackson� TA \l "\“The Unified Court: Interview with The Hon. Leonard P. Edwards\”, Family Law News, Judicial Survey, Vol. 17, No. 3, (2005) by Jennifer Jackson" \s "\"The Unified Court: Interview with The Hon. Leonard P. Edwards\", Family Law News, Judicial Survey, Vol. 17, No. 3, (2005) by Jennifer Jackson" \c 3 �). “Judges, … rotate within the unified court and continue to deal with families.” Hon. Thomas Edwards (brother of cited Hon. Leonard Edwards of dependency court) had just rotated to the probate bench and awarded temporary conservatorship of Nancy to the state on February 4, 2003, replacing an experienced probate judge (Hon. Catherine Gallagher) who had made a number of favorable interlocutory decisions in this case, was unfamiliar with probate, but Judge Martin had previously served in criminal and civil proceedings. The parents challenged Judge Thomas Edwards and he recused himself, and was eventually replaced by the probate trial Judge William Martin, who had no previous experience in conservatorship cases in probate and no prior knowledge of the petitioner’s case or conservatorship law and had only one weekend to study the case, but was an experienced prosecutor with the DA’s office and had served many years as judge in criminal and civil proceedings.  Judges in Santa Clara County therefore bear the title “APJ” (All Purpose Judge) because they may serve any role including criminal and rotate frequently within the Superior Court system.


� See, Daily Journal Newswire, July 30, 2003, “Judge says public defender committed no wrong”, by Craig Anderson; Palo Alto Daily News, August 24, 2003, “Guest Opinion: Witchhunt Snares Longtime Public Defender”, by Aram James.


� San Jose Mercury News, Sunday, Dec. 2, 2001, “School case generates criticism of DA's office; Critics say prosecutors misused power of office”, by Noam Levey.
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