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BACKGROUND

Petitioners JEFFREY GOLIN and ELSIE GOLIN (parents) made an oral motion to this honorable court on October 8, 2003 for a Nonsuit of the Petition of the State of California Department of Developmental Services’ (DDS) Petition for Conservatorship of their daughter, Nancy Golin.  Parents’ argument was based on defects in DDS’s petition according to HSC §416 et  seq involving the issues of the nomination procedure of HSC §416.5, the rescinding of the order of preference of HSC §416.9, and the petition and control of a conservatee by the Director over the objection of a parent of HSC §416.23.  DDS opposed their arguments briefly alluding to Guardianship of Smith, 100 Cal.App.3d 882 (1980) and an alleged non-statutory analogous procedure which had been decisively ruled against in In Re Violet Jean C, 213 Cal.App.3d 86 in a very similar case. The Court then requested that parents submit a brief on their arguments on October 10, which they did.  The Court ordered that DDS respond by October 14 with a reply brief.  DDS responded instead with an oral argument on October 14, arguing again under Guardianship of Smith, 100 Cal.App.3d 882 (1980) that there was construed to be a dual process for appointment whereby the Director could either be nominated by parents, conservators or guardians, or the conservatee himself under HSC §416.5, or by direct petition from the Director under HSC §416.9 once he was aware of the situation.  Hearing this, the Court then denied the nonsuit motion without permitting opposing arguments from the parents.  The parents objected to the Court’s ruling without being allowed to reply to DDS’ oral arguments.  The Court then agreed to consider a short opposing brief by the parents for reconsideration of the motion for nonsuit.

BRIEF

Guardianship of Smith differs from the instant case in one important respect.  In that case, it was not an argument between parents and the State but an argument between the County and the State.  The Public Guardian had petitioned to relieve himself of the burden of conserving thirteen persons whom already had been conserved by him, with the exception of one, by attempting to get the Director to accept conservatorship of these persons.  As already argued in our original brief, the position of the Director is either to be nominated by one of the three classes of persons statutorily empowered to so act under HSC §416.5, or act in the absence of parents if there are no parents available under HSC §416.9.  In this sense, DDS is right, there are two procedures: one for when there are responsible statutorily empowered parties available to act in the conservatee’s behest, and second for when these parties are not available, for example when a child is abandoned by his parents. HSC §416.23 makes this clear, that DDS cannot act in opposition to available parents by this section.  Guardianship of Smith is a case in which these persons were not represented by a guardian or parent and required the protection of the Director.  The instant case is different.  There are parents available.  DDS tried to skirt around this issue.  Santi J. Rogers on December 5, 2002 wrote a letter nominating the Director explicitly citing HSC §416.5 (Exhibit A).  Mr. Rogers is not one of the three classes of persons statutorily cited in §416.5 as being empowered to bring such an action.  Had the goal of DDS been reached and the parents been incarcerated either for alleged abuse, or for a bounced check, there would have been no parents available, but DDS failed in their objective to prosecute the parents and make them unavailable in one way or another in order to achieve this goal.  DDS initially refused to accept this nomination for four months, most likely being well aware through their attorneys of these legal problems from past cases.

That there is no gap in the statutory procedure sufficiently large to require a non-statutory judicial remedy cannot be denied.  All DDS would have had to do to achieve their goal legally, without malicious prosecution of the parents, is to have found one friend of Nancy Golin to nominate them.  A friend is not some stranger that never laid eyes on you before, like the corporate bureaucrats at San Andreas Regional Center (SARC).  Not someone that knows nothing about you aside from what they read in SARC’s own reports.  Not like SARC’s Kinderlehrer who broke with her custom and managed to find an hour to meet Nancy at Embee Manor and have her photos taken 22 months after they had taken custody of her.  Not even like Nancy’s caseworker Debra Odoh who prior to this never had met Nancy or her parents.  And a friend is not someone who unilaterally declares themselves to be your friend, without your consent. If Nancy K. Golin had wanted Santi J. Rogers as a friend, she would have had to ask for it.  All the State would have had to do was to find one true friend of Nancy who knew her and the family well enough, and who would agree that she needed to be conserved by the State.  The trouble is that there is no such person.  None of the real friends of Nancy Golin, who truly knew her and knew of her situation and her relation to her parents would ever have agreed to this. This was the safeguard built into HSC §416 et seq, and it was intended to work this way to protect families and conservatees who do have precedence in State and Federal Statutes and under Constitutional Law as cited.

CONCLUSION

For the foregoing reasons, without limitation thereto, the Petitioners, JEFFREY R. GOLIN and ELSIE Y. GOLIN, respectfully request the above-entitled court to grant this motion for reconsideration of nonsuit and dismiss the DDS Petitioner’s Petition for Conservatorship.
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