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SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF SANTA CLARA

CIVIL DIVISION UNLIMITED JURISDICTION

	JEFFREY R. GOLIN, 
ELSIE Y. GOLIN, 

NANCY K. GOLIN, 

 Plaintiffs
v.


CLIFFORD B. ALLENBY,

et al

Defendants
	No.: 1-07-CV-082823

EX PARTE APPLICATION TO RECONSIDER AND MODIFY PRIOR APPOINTMENT OF PLAINTIFFS’ GUARDIAN AD LITEM OF ELSIE GOLIN OR JOHN LEHMAN
(CCP §1008(a))
   Judge: Eugene Hyman

Department: 15

Date:: July 11, 2007

Time: 3:00 p.m.


EX PARTE MOTION TO RECONSIDER

Plaintiff JEFFREY R. GOLIN, joined by ELSIE Y. GOLIN and NANCY K. GOLIN will move this Court to reconsider its order denying the application of ELSIE Y. GOLIN or John Lehman, appointing an outside party, Claudia Johnson, instead, as guardian ad litem for NANCY K. GOLIN, based on the following “new or different facts, circumstances, or law” (Cal. Civ. Pro. §1008(a)):

1. Court’s misapprehension in hearing on May 30, 2007 caused by fraudulent factual claims of San Andreas Regional Center into believing there is a conflict of interest between Mrs. Golin and her daughter, or a conflict between their alternate representative Mr. Lehman, as averred in the accompanying declarations.

2. The unavailability of Mrs. Johnson to fill her assignment as ordered by this Court on May 30, and her motion to vacate her appointment to be heard concurrently.

3. Appointment of an outside guardian would require considerable expense to be borne by someone, whereas Mr. Lehman and Mrs. Golin are willing to serve for free, relieving them of financial conflict of interest. 

4. Authorities granting parents standing to represent their children and adult handicapped children  under the rights and remedies afforded under the Americans with Disabilities Act. 

This ex parte motion is based on the record, and accompanying Amended Memorandum of Points and Authorities, Affidavit of Counsel in Support of Motion to Reconsider, Affidavit of Jeffrey R. Golin and of John Lehman in Support, Petitioners’ Verified Amended Complaint, and attached Exhibits as discussed in the Memorandum.

This ex parte hearing is made necessary because, while the dates for hearing on demurrers have been tentatively put off until at least July 10, the appointed GAL must spend sufficient time reviewing this case and preparing to oppose the demurrers in NANCY GOLIN’s name, and so there is little time for such a person to prepare and because a Motion to Reconsider must be held within 10 days of the decision.

PRAYER

Petitioner at a minimum prays for the following orders:

1. Vacate finding that there is a supposed conflict of interest for purposes of  this proceeding between ELSIE Y. GOLIN and her daughter NANCY K. GOLIN.

2. Appoint ELSIE Y. GOLIN or friend John Lehman, as Guardian Ad Litem for purposes of this lawsuit for NANCY K. GOLIN.
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Counsel Pro Hac Vice
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF SANTA CLARA
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ELSIE Y. GOLIN, 

NANCY K. GOLIN, 

 Plaintiffs
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et al

Defendants
	No.: 1-07-CV-082823

MEMORANDUM IN SUPPORT OF APPLICATION TO RECONSIDER AND MODIFY PREVIOUS APPLICATION OF ELSIE Y. GOLIN OR JOHN LEHMAN FOR GUARDIAN AD LITEM OF NANCY GOLIN (CCP §1008(a))

 Judge: Eugene Hyman

Department: 15

Date:: July 11, 2007

Time: 3:00 p.m.


MEMORANDUM OF POINTS AND AUTHORITIES

SUMMARY

Plaintiff Jeffrey Golin brings this Motion to Reconsider (Cal. Code Civ. Proc. §1008(a) TA \l "Cal. Code Civ. Proc. §1008(a)" \s "Cal. Code Civ. Proc. §1008(a)" \c 2 ) this court’s May 30, 2007 denial of Mrs. Golin’s noticed reapplication for appointment as Guardian Ad Litem for her daughter Nancy K. Golin in this instant lawsuit its ruling to transfer venue of this case to Santa Clara County, based on “different law and different facts. 

I. COURT WAS MISINFORMED BY MR. GALE CONCERNING FACTS AVERRED IN MR. LEHMAN’S OCTOBER 2006 DECLARATION, LEADING TO ERRONEOUS CONCLUSION THAT A CONFLICT OF INTEREST EXISTED BETWEEN MOTHER OR NEXT FRIEND AND DAUGHTER 

A. No conflict of interest exists between Mrs. Golin and her daughter.

During oral argument during the May 30, 2007 hearing on appointment of either Mrs. Golin or friend John Lehman for Guardian Ad Litem, SARC’s attorney Mr. Gale defrauded this court into believing that a particular set of facts existed showing that a conflict of interest existed with NANCY K. GOLIN. Those claims are not supported by the record. Through negligence or oversight these contentions were not counter-attacked by plaintiff’s counsel at that hearing, yet they are dispositive of the entire decision in this case. 

This motion is made necessary in part by the neglect and oversight of plaintiff ELSIE GOLIN’s counsel to counter-attack fraudulent misrepresentations by SAN ANDREAS REGIONAL CENTER counsel, Mr. Eric Gale, alleging in bad faith that Mr. Lehman’s declaration of October 2006 states facts proving that he conspired with plaintiffs Jeffrey Golin and Elsie Golin to “abduct” Nancy Golin from SARC custody to take her to a “medical procedure”. 

Mr. Lehman’s declaration says nothing at all like that, and is attached in Exhibit A. Mr. Lehman strenuously objects to this defamation of his character by SARC, as displayed in his recent letter-affidavit to this Court shown in Exhibit B.  Mr. Gale brazenly invited the court to read Mr. Lehman’s declaration, gambling on the chance that it would neglect to do so, and we believe the court should do so now and determine the facts for itself. 

Mrs. Golin, Mr. Golin and John Lehman, in fact, simply attempted to bring Nancy curing an approved visit to a dentist for a professional second opinion to try to save her lower front teeth which had been neglected by SARC for five years.  In fact there had been such prior discussions between JEFFREY GOLIN and SARC’S nurse LISA WENDT approving the parents wishes to obtain such an opinion, as this court will understand from reading the declaration (Exhibit A).  The conflict if there is any conflict is surely between SARC and NANCY GOLIN, in opposing the production of any evidence of their neglect and abuse. 

Mr. Gale also alleged that Mrs. Golin obtained her original appointments in “subterfuge” by failing to notify the opposing counsel to allow for their objections.  There simply was no “subterfuge”, as Mr. Gale knows and as we have argued.  This ex parte procedure for GAL was pursued in a perfectly normal manner as provided for, and notice to opposing parties is not required and no controlling authority exists to the contrary.  

On that basis, the court was misled to conclude that a conflict of interest existed between the parents and their daughter.  In addition, we wish to object to appointment of a “neutral” and “independent” third party who has no relationship to our daughter and little time or resources to pursue this complex case on her behalf, and who will charge Nancy’s estate for her services at the prevailing rate, and potentially vest her with the power to arbitrarily dispose of all of Nancy’s civil claims upon cursory investigation without benefit of due process.

B. The type of conflicts of interest which GAL cases are concerned with are exclusively fiduciary in nature, and no such conflict exists here.

Conflicts of interest in appointment of GAL are limited for the purposes of a single proceeding, to protecting the legal rights and property of the ward. A search of cases concerning applicable types of conflicts that courts are primarily concerned with of interest shows that the grounds for establishing a conflict of a GAL exists mainly in the potential for a financial conflict between parent and child in the award of damages.  (See, e.g., Williams v. Superior Court, 54 Cal.Rptr.3d 13 (2007)).  Here the claims of Mrs. Golin and her daughter are separate and distinct and there is no financial conflict of interest, (or any other for that matter).  Mrs. Golin’s interests are devoted to and directly aligned with those of her daughter, and any awards of damages that occur would certainly go primarily to the rehabilitation and assistance to Nancy.

As a secondary consideration, since attorneys fees are normally part of the award, a GAL candidate that requires no award of attorneys fees should be preferred to one that does. 

C. The only type of conflicts of interest that have any relevance in this matter are those alleged in the complaint against defendants. 

Defendants do not have standing here to object to the appointment of an adversarial guardian ad litem or participate in the selection of one, absent any counter-claims.  The notion that the defendants should have the right to determine if any of Nancy’s claims have merit before a hearing on the factual allegations is absurd.   If the concerned parents as very interested parties do not have standing to sue on Nancy’s behalf on these obviously serious and meritorious charges, and no other non-conflicted party is available or willing to act, then nobody does, and that is a serious violation of Nancy’s rights of due process as guaranteed under the State’s Lanterman Act and the Constitution, and this Court’s duty to protect has failed. 

II. A NEW GUARDIAN AD LITEM APPOINTMENT MUST BE MADE QUICKLY AND EFFECTIVELY TO PROTECT THE RIGHTS OF THE WARD

D. MRS. JOHNSON IS UNAVAILABLE FOR APPOINTMENT AS GUARDIAN AD LITEM AND WISHES TO VACATE HER APPOINTMENT

On May 30, 2007, this court under the mistaken belief that some sort of conflict of interest existed between ELSIE GOLIN or John Lehman with Mrs. Golin’s daughter, NANCY K. GOLIN, made the surprise announcement that Claudia Johnson, a private fiduciary from San Mateo, was appointed as Guardian Ad Litem for Nancy Golin.

In her companion motion to be relieved, Mrs. Johnson is asking to be relieved of this appointment. From conversations with her attorney, Mrs. Martin, we are informed, and allege, that while excellently equipped to handle estates and trusts, she is unused and unequipped handle contested conservatorship matters. This has nothing to do with her contacts with us parents, which have been cordial and professional.  That her appointment is inappropriate shows this court did not understand the nature of the matters before it, and it may require examining the type of appointments required here before it nominates another party. 

E. Mrs. Golin or John Lehman are Available and Willing to Act Immediately, and Serve For Free.

Another person that this court may appoint could easily have the same problem as Mrs. Martin.  The parents searched for four years to find an attorney to represent them as guardian ad litem but ran into the same roadblocks as here, because this case has a long and tortured history and requires a lot of time to prepare, and someone that is not fully aware of the facts of this case and has insufficient time to prepare would have difficulty acting competently within the time frame required. Even Ms. Shapiro who represents Mrs. Golin has already explained to this court that she has spent a difficult month full time trying to understand this case and believes that it is not possible for someone else to merely step in at this point without losing advocacy for Nancy. 

Another issue has to be addressed, that someone would have to pay the professional fiduciary.  Nancy Golin does not have an estate.  Who is going to pay the GAL?  Mrs. Johnson is used to dealing in estates and trusts where there is money to pay for her services. If there is a fee, would that be taken out of any settlement to Nancy that might occur, perhaps depriving Nancy of the money she needs for rehabilitation?  This by itself creates a conflict of interest between any paid GAL and her attorney and Nancy, which are not present in her parents’ case or that of John Lehman, who has volunteered to supervise visits and expects no remuneration for his time. 

III. THE AMERICANS WITH DISABILITIES ACT (ADA) PROVIDES “STATUS OF PARENTS” OF HANDICAPPED CHILDREN AND DISABLED ADULTS TO PRIVATE RIGHTS OF ACTION TO PROTECT

County counsel Neisa Flygor argued in the May 30 hearing that Mr. & Mrs. Golin do not have statutory procedural or substantive rights to sue on behalf of their conserved daughter.  Nancy is mute and autistic, so she is unable to defend her own rights and requires another party to do so for her.  Since the County is a defendant, that means that no other party would have standing to do so under her theory.  Ms. Flygor also argued that we do not know if Nancy wishes to pursue claims of neglect and abuse by the County or SARC.  This is inherently unreasonable.  We must assume as a threshold matter that no person wants to be abused and neglected, suffer physical injury, be segregated according to disability, discriminated, or any of the other allegations, or deprived of her liberty and rights to associate with her own family if she so desires.  

Ms. Flygor’s inventive argument sidesteps the entire panoply of 1st and 5th Amendment due process safeguards guaranteeing Nancy’s access to the courts to petition for redress of grievances afforded to Nancy, by in effect “outsourcing” the entire judicial process of judge of jury for determination on the merits by a single outside party. It is understandable that defendants SARC and County would like to have this adversarial judicial matter transformed into a administrative procedure of some kind with a neutral arbiter of their choosing rather than a zealous advocate, but that is not their right.

Ms. Flygor is wrong.  Parents do have standing to sue on behalf of their disabled adult daughter, by competent authority.  Parents have alleged violations of the Title II of ADA (42 U.S.C. §12132, codified as state law as California Civil Code §1801 et seq) under Cause of Action No. 9, (VAC ¶¶ 275-282).  The rights and remedies of this statute are enumerate simply under 42 U.S.C. §12133 (Enforcement), “The remedies, procedures, and rights set forth in section 794a of Title 29 shall be the remedies, procedures, and rights this subchapter provides to any person alleging discrimination on the basis of disability in violation of section 12132 of this title”.  “The remedies for violations of the ADA and the Rehabilitation Act are coextensive with the remedies available in a private cause of action brought under Title VI. Rehabilitation Act of 1973, §§ 504, 505(a)(2), as amended, 29 U.S.C.A. §§ 794, 794a(a)(2); Civil Rights Act of 1964, § 601 et seq., 42 U.S.C.A. § 2000d et seq.; Americans with Disabilities Act of 1990, §§ 202, 203, 42 U.S.C.A. §§ 12132, 12133.” (Barnes v. Gorman, 536 U.S. 181, 122 S.Ct. 2097, 2098, U.S.,2002.) “[T]he remedies for violations of § 202 of the ADA and § 504 of the Rehabilitation Act are coextensive with the remedies available in a private cause of action brought under Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d et seq., which prohibits racial discrimination in federally funded programs and activities.” Although Title VI does not mention a private right of action, our prior decisions have found an implied right of action, e.g., Cannon v. University of Chicago, 441 U.S. 677, 703, 99 S.Ct. 1946, 60 L.Ed.2d 560 (1979), and Congress has acknowledged this right in amendments to the statute, leaving it “beyond dispute that private individuals may sue to enforce” Title VI, Alexander v. Sandoval, 532 U.S. 275, 280, 121 S.Ct. 1511, 149 L.Ed.2d 517 (2001).”

Under  42 U.S.C.A. § 12116, Regulations, the attorney general has adopted the “Status of parents”, under “Sec. 2. Definitions: "STATUS AS A PARENT", 

2-206. "Status as a parent" refers to the status of an individual who, with respect to an individual who is under the age of 18 or who is 18 or older but is incapable of self-care because of a physical or mental disability, is:
(a) a biological parent;
(b) an adoptive parent;
(c) a foster parent;
(d) a stepparent;
(e) a custodian of a legal ward;
(f) in loco parentis over such an individual; or
(g) actively seeking legal custody or adoption of such an individual.

(Time unfortunately does not permit further discussion but an amended brief will be available by the time of the hearing.  )

Respectfully submitted, this 8th Day of June, 2007.

Jeffrey R. Golin



Golin et al. v. Allenby et al.

Santa Clara Superior Court Case No. 1-07-CV-082823

CERTIFICATE OF SERVICE OF EX PARTE NOTICE OF HEARING 
BY TELEPHONE AND FAX

I, Jeffrey R. Golin, am over the age of 18 years old and a citizen of the United States, and my mailing address is P.O. Bo 14153, Fremont California 94539.  On or about 10:00 a.m. on Friday, June 8, 2007, after the court called setting the time at 10:01 a.m., at the exact times noted as determined by the record of my call on my cell phone time, I served voice notice of this ex parte hearing on the following defendants attorneys of record who have appeared in this case, by calling the telephone numbers listed in the record at the times listed below and either leaving a voice message on the telephone voice mail of the person who announced or speaking to the attorney of record directly.  

I specified the time, place and nature of the hearing in the message.  I affirm these facts to be true and correct to the best of my knowledge under the laws of the State of California, and entered this June 8, 2007.

	Attorney
	Client
	Attorney Firm/Address
	Phone/Fax
	Time am

	Melissa Bickel
	Talla House, 
Roselily Talla, 
Anselmo Talla
	Matheny, Sears, Linker and Long, LLP

3638 American River Dr.

Sacramento, CA 95853
	P: (916) 978-3434

F: (916) 978-3430
	10:13 

	Donald Nelson
	Clifford B. Allenby, Therese M. Delgadillo, 
H. Dean Stiles
	Office of the Attorney General, Jerry Brown 

Department of Justice

State of California

555 Golden Gate Ave.

Suite 11000

San Francisco, CA 94102-7004
	P: (415) 703-5514

F: (415) 703-5480
	10:22.

	Neisa A. Fligor
	Santa Clara County Board of Supervisors, Mary Greenwood, Malorie M. Street, Randy Hey, 
Jamie Buckmaster, Jacqui Duong
	County of Santa Clara: County Counsel’s Office

70 W. Hedding St.

San Jose, CA 95110
	P:(408) 299-6945

F:(408) 292-7240
	10:09

	Eric A. Gale
	San Andreas Regional Center, Inc., Santi J. Rogers, 
Mimi Kinderlehrer, Tucker Liske, 
Lisa Wendt, R.N.
	Bradley, Curley, Asiano, Barrabee and Crawford

1100 Larkspur Ldg. Cir., Suite 200

Larkspur, CA 94939
	P: (415) 464-8888

F: (415) 464-8887
	10:10

	Donald Larkin
	City of Palo Alto, 
Fmr. Det. Lori Kratzer
	City of Palo Alto

Office of the City Attorney

250 Hamilton Ave.

Palo Alto, CA 94301
	P:(650) 329-2171

F:(650) 329-2646
	10:26 

	David Sheuerman
	Stanford Hospital and Clinics, Inc.
	Sheuerman, Martini and Tabari

1033 Willow St.

San Jose, CA 95125
	P: (408) 288-9700

F: (408) 288-9900
	10:24 


	Margaret Martin
	Claudia Johnson. GAL
	520 S. El Camino Real Suite 700

San Mateo, CA 94402
	P:(650) 277-8011

F:(650) 342-9560
	11:02

	Gerard W. Wallace


	Elsie Golin,

Nancy Golin
	Albany Law School

Government Law Center

80 New Scotland Yard

Albany, NY 12208-3494
	P:(518) 445-3266

F:(518) 445-2303


	10:06

	Lara Shapiro
	Elsie Golin

Nancy Golin
	2118 Greenwich St., Suite 1

San Francisco, CA 94123


	P: (415) 345-1584

F: (415) 345-1584


	10:31
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