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JEFFREY R. GOLIN

P. O. Box 14153 (Mailing)

Fremont, CA 94539

Phone: (650) 518-2850

e-Mail: jeffgolin@gmail.com

Plaintiff, in propria personam

SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF SANTA CLARA

CIVIL DIVISION UNLIMITED JURISDICTION

	JEFFREY R. GOLIN, 
ELSIE Y. GOLIN, 

NANCY K. GOLIN, 

 Plaintiffs
v.


CLIFFORD B. ALLENBY,

et al

Defendants
	No.: 1-07-CV-082823

NOTICE OF DISQUALIFICATION, AND VERIFIED STATEMENT OF JEFFREY GOLIN IN SUPPORT WITH POINTS AND AUTHORITIES (CCP §170.3(c)(1))

   


VERIFIED STATEMENT OF JEFFREY GOLIN (CCP §170.3(c)(1))

I, JEFFREY R. GOLIN, hereby declare:

1. I am a plaintiff in the aforesaid action, father of co-plaintiff NANCY K. GOLIN and husband of co-plaintiff ELSIE Y. GOLIN, appearing on my own behalf in propria personam. 

2. I am knowledgeable concerning all the facts of this case from my own firsthand knowledge and if called upon I could and would competently testify thereto. 

3. I object to any further hearings before Judge Breen as provided by CCP §170,3(c)(1), because the judge was properly challenged under CCP §170.1(a)(4) from this case and should but refuses to disqualify himself, by improperly ruling on his own challenge without filing an Answer.

4. I have personal knowledge of the following:

a. On Sunday September 16, 2007, I learned of facts disqualifying the appointed Judge Thomas P. Breen in the aforementioned matter for cause on grounds of conflict of interest.  

b. I thus learned that Judge Breen is a trustee and (past) president of Gavilan Community College of Gilroy, a Member of a State Community College System, a division of the State of California, a “party” here represented by the State Attorney General’s Office. Researching the applicable statutes, I immediately realized that under Cal. Code Civ. Proc. §§170.1(a)(4), 170.1(a)(8)(b)(ii) Judge Breen had a conflict of interest and was disqualified from acting.

c. The very next day, Monday, September 17, 2007, immediately preceding the hearing on demurrers and other pre-trial motions at 9:00 a.m. before Judge Breen scheduled that day, I served the judge with a Cal. Code Civ. Proc. §170.1 Challenge for Cause (Exhibit A), on the grounds of Cal. Code Civ. Proc. §§170.1 (a)(4), 170.1 (a)(8)(b)(ii).

d. Judge Breen accepted service of the challenge and read and researched the authorities, coming out of chambers 45 minutes later. Judge Breen refused to recuse himself, because he purported that the disqualification motion was “untimely” because it should have been filed earlier before he made any rulings, and since he ruled on the motion to change venue, it was too late.  

e. I and counsel David Beauvais took exception, informing Judge Breen that this reason applied to a CCP §170.6 peremptory challenge which he could object to on timeliness issues, but not to a CCP §170.1 which could be filed at any time during the proceedings, Judge Breen disagreed, verbally citing Alhusainy v. Superior Court, (2006) 143 Cal.App.4th 385, 48 Cal.Rptr.3d 914, for the reputed proposition that a challenge for cause under CCP §170.1 may purportedly be disregarded as untimely filed. 
f. Judge Breen’s refusal to recuse himself was made without written statement, by truncated remarks from the bench. Both Mr. Beauvais and I felt sure that this was not likely to be correct according to long-established case law.  Judge Breen did not dispute the grounds cited in the challenge
, in effect conceding the facts underlying the challenge and the conflict of interest it entails.
g. When Judge Breen was informed that he could not rule on his own disqualification (CCP §170.3(c)(5)), Judge Breen remarked that he was not ruling on his own disqualification, but only the timing, (which amounts to the same thing).

h. Judge Breen then proceeded to hear and decide various pre-trial matters before the Court and to calendar additional hearing on Friday, September 21, 2007, to make rulings dispositive of the entire case, which he apparently intends to preside in spite of his disqualification.

i. Mr. Beauvais and I were not in a position examine Alhusainy in the courtroom, but I looked this citation up on Westlaw in the afternoon after the hearing.  I found that Judge Breen had either carelessly misread this authority because Alhusainy did not stand for the proposition it was purported to represent by the judge, or was “demonstrating a whimsical disregard for the statutory scheme”.  It did not apply to CCP §170.1 challenges for cause, but only to subsequent CCP §170.3 disqualifications when a judge that should be disqualified refuses to do so, as here, and were not filed at the earliest practicable opportunity after discovery of the facts constituting the ground for disqualification.  

j. In fact, also, the §170.1 challenge here was in fact without any delay after the facts constituting grounds for disqualification were discovered.  Alhusainy has nothing to do with timeliness on account of the judge making some rulings on the case, as with §170.6.  Alhusainy obviously does not apply here because we are filing this disqualification notice the next court day pursuant to CCP §170.3(c)(1).  
k. Judge Breen therefore “pass[ed] upon his or her own disqualification or upon the sufficiency in law, fact, or otherwise, of the statement of disqualification filed by a party” violating CCP 170.3(c)(5). “A judge may not pass on his own disqualification”, Aetna Life Ins. Co. v. Lavoie 475 U.S. 813 (1986), Liljeberg v. Health Services Acquisition Corp. 108 S.Ct. 2194 (1988).  
l. Ominously, Judge Breen proceeded to demonstrate bias by refusing to appoint a guardian ad litem for Nancy Golin as previously decided or indicate a process whereby that should be done before hearing demurrers, and would not grant my request for oral argument on Friday September 21, in contravention of the right to a hearing especially on the demurrers, expressly authorized under Medix Ambulance Service, Inc. v. Superior Court, (2002) 118 Cal.Rptr.2d 249.
5. “The duty to disclose is greater than the duty to disqualify”, meaning that Judge Breen was already under a duty to familiarize himself with any possible conflicts of interest (CCP §170.1(3)(c)) and disclose any possible conflicts immediately to the parties. It is not up to the plaintiffs to discover conflicts of interest invoking a CCP §170.1 whether in a timely manner or not. “Although a party has an obligation to act diligently, he or she is not required to launch a search to discover disqualifying information that a judge should have disclosed,” Christie v. City of El Centro (App. 4 Dist. 2006) 37 Cal.Rptr.3d 718, 135 Cal.App.4th 767, review denied. See also, (Urias, supra, 234 Cal.App.3d at p. 425, 285 Cal.Rptr. 659 [party not required to investigate to ascertain a judge's former clients]; Betz, supra, 16 Cal.App.4th at pp. 935, 937, 20 Cal.Rptr.2d 841 [parties not required to investigate to ascertain clients of law firm in which arbitrator had been a partner].)
6.  The judge must not proceed in spite of a conflict of interest that he is or should be aware of, or only recuse after being found out.

7. It is also improper for a judge to refuse to disqualify himself and force the parties to proceed in spite of an admitted conflict of interest

8. “The issue of disqualification must be raised at the earliest reasonable opportunity after the party becomes aware of the disqualifying facts”. North Beverly Park Homeowners Ass'n v. Bisno (App. 2 Dist. 2007) 54 Cal.Rptr.3d 644, 147 Cal.App.4th 762, rehearing denied, review denied.  That is the only timeliness requirement for a CCP §170.1, which is true here. 
9. As to the legislative purpose, “Statutes governing disqualification of judges for cause are intended to ensure public confidence in the judiciary and to protect the right of the litigants to a fair and impartial adjudicator”. Rossco Holdings Inc. v. Bank of America (App. 2 Dist. 2007) 58 Cal.Rptr.3d 141, 149 Cal.App.4th 1353, modified on denial of rehearing. See also, Peracchi v. Superior Court (2003) 135 Cal.Rptr.2d 639, 30 Cal.4th 1245, 70 P.3d 1054, rehearing denied. 
10. Disqualification of a judge occurs when the facts creating disqualification arise, not when disqualification is established, Christie v. City of El Centro (App. 4 Dist. 2006) 37 Cal.Rptr.3d 718, 135 Cal.App.4th 767, review denied.
11. This would mean that Judge Breen was disqualified before he took the case because the facts creating the disqualification (trusteeship at Gavilan) already had arisen prior to his accepting appointment, not when the facts were discovered, and thus his rulings are voidable on objection.
12. Except in very limited circumstances not applicable here, a disqualified judge has no power to act in any proceedings after his or her disqualification. (CCP §170.4(c)) Christie v. City of El Centro (App. 4 Dist. 2006) 37 Cal.Rptr.3d 718, 135 Cal.App.4th 767, review denied.
13. The acts of a judge subject to disqualification are void or, according to some authorities, voidable. (Giometti v. Etienne (1934) 219 Cal. 687, 688-689, 28 P.2d 913 ( Giometti ); Urias, supra, 234 Cal.App.3d at p. 424, 285 Cal.Rptr. 659; Betz v. Pankow (1993) 16 Cal.App.4th 931, 939-940, 20 Cal.Rptr.2d 841 ( Betz ).) 
14. Relief is available to a party who, with due diligence, discovers the grounds for disqualification only after judgment is entered or appeal filed. ( Urias, supra, 234 Cal.App.3d at pp. 424-425, 285 Cal.Rptr. 659; Betz, supra, 16 Cal.App.4th at p. 940, 20 Cal.Rptr.2d 841.)
CONCLUSION

Judge Breen must immediately disqualify himself from any further actions in this matter, or file an answer disputing the facts or law in the underlying challenge to be ruled on by an uninterested judge. “The question of disqualification [must] be heard and determined by another judge agreed upon by all the parties who have appeared or, in the event they are unable to agree within five days of notification of the judge's answer, by a judge selected by the chairperson of the Judicial Council, or if the chairperson is unable to act, the vice chairperson. The clerk [must] notify the executive officer of the Judicial Council of the need for a selection. The selection [must] be made as expeditiously as possible.”  (Cal. Code Civ. Proc. §170.3(c)(5)). In addition, Judge Breen’s prior ruling denying a change of venue should be voided.

VERIFICATION

I, Plaintiff Jeffrey R. Golin, do hereby declare under penalty of perjury that I have composed and read the foregoing statement and the facts stated therein are true and correct, based on my direct first hand personal knowledge, and entered this 17th September, 2007.

________________________

Jeffrey R. Golin

Golin et al. v. Allenby et al.

Santa Clara Superior Court Case No. 1-07-CV-082823

PROOF OF SERVICE

I am employed in the County of Santa Clara, State of California.  I am over the age of 18 and not a party to the within action; my business address is 249 California Ave., Palo Alto, CA 94306.  I am readily familiar with the business practices of the collection and processing of correspondence, said practice being that in the ordinary course of business, correspondence is deposited in the United States Postal Service the same day as it is placed for collection.  

I served the following documents to the parties who have appeared in this case:

NOTICE OF DISQUALIFICATION, AND VERIFIED STATEMENT OF JEFFREY GOLIN IN SUPPORT WITH POINTS AND AUTHORITIES (CCP §170.3(c)(1))

 (   ) Via Federal Express Next Day Business Day and paid for by sender to the persons noted on the attached Service List

(  ) Via e-mail to the persons noted on the attached Service List

(   ) Via Personal Delivery to the persons noted on the attached Service List. 

(xx) Via First Class Mail to the persons noted on the attached Service List

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.  Executed September 17, 2007, at Palo Alto, California.

________________________

Regina Kaska



� Judge Breen’s only denial was that he was no longer a president (officer) of Gavilan College which was assigned on a rotating basis, but he admitted he was still a trustee.
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