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We, parents of Nancy Golin and Appellants, under penalty of perjury depose and state that we oppose the Prob C §1310(b)
 motion brought before this court by the Regional Center on an ex parte basis on the following grounds and argue that this Court is entirely without jurisdiction to rule on this matter under settled laws and cases in these circumstances and that the exception required does not apply here.  We also argue that the Petitioning party for this hearing admits to being a mere interested party and lacks standing to bring such a motion to this court ex parte or otherwise.  We argue that the justification for such a motion is lame at best even viewing the language of the petitioner’s brief itself.  We argue from case authority that it is improper for this matter to be heard without a showing of cause or a noticed motion for such an important matter and we object to this being condoned.

I. GOLD V SUPERIOR COURT OF MARIN COUNTY (90 CAL.RPTR. 161) TA \l "GOLD V SUPERIOR COURT OF MARIN COUNTY (90 CAL.RPTR. 161)" \s "Gold v. Superior Court of Marin County (90 Cal.Rptr. 161)" \c 1  LONG SETTLED LEGISLATIVE INTENT OF PROB C §1310(b) REQUIRING VERY EXCEPTIONAL CIRCUMSTANCES NOT shown BY PETITIONER 
IN THE INSTANT CASE

In Gold v. Superior Court of Marin County (90 Cal.Rptr.161, 3 Cal.3d 275 (1970)) TA \l "Gold v. Superior Court of Marin County (90 Cal.Rptr.161, 3 Cal.3d 275 (1970))" \s "Gold v. Superior Court of Marin County (90 Cal.Rptr.161, 3 Cal.3d 275 (1970))" \c 1  our California Supreme Court granted a writ of prohibition for an appellant staying the trial court’s exercise of Prob C §1310(b) based on an analysis of Legislative intent that…

 “the Statute providing that appeal from judgment, order or decree in conservatorship proceeding stays the operation and effect thereof, except in case of preventing injury or loss to person or property, operates in the usual case to provide a stay on filing of appeal
, and exception lies only in cases presenting extraordinary circumstances clearly requiring direction by the court for sole purpose of preventing injury or loss to person or property of conservatee.” 

In absence of a showing that stay would result in injury to person or property, the probate court was thus without jurisdiction to proceed with enforcement of order by contempt proceedings or otherwise until disposition on appeal.

The language of Gold, supra places strong limits on the jurisdiction of the trial court to apply this exception to the rule.  It states: 

“By specifically conditioning the application of the statute upon the prevention of injury or loss to person or property the Legislature has determined that the exception should be operative only in a limited class of cases.  This language, with its emphasis upon preventive action, imports a sense of urgency.  While such situations are not inconceivable, the necessity for immediate action to avert such potential injury or loss is not a common circumstance in the usual conservatorship proceeding.  Thus, on its face, the language of the statute indicates (1) that the only instances properly falling within the ambit of the exception are those which present a necessity for preventive action against the particular risk contemplated by the statute; and (2) that such instances are probably rare.  In sum, the language of this statute strongly suggests that the exception applies only to the exceptional case involving a risk of imminent injury or loss.”  (emphasis added).

 The Gold court continued:

“Where, as in the instant case, the trial court's order directs the very act which constitutes the subject matter of the appeal, the exception operates to effectively deprive the appellant of his appeal.  By validating the conservator's acts 'irrespective of the result of the appeal' and notwithstanding the fact that the appellant ultimately prevails, the Legislature has created an extraordinary procedure.  In essence, the Legislature appears to have determined that in some cases the need for speedy disposition of certain matters outweighs the interest in affording the affected parties a right of review.  It is not our province to pass upon the wisdom of this determination.  However, the Legislature also appears to have determined that cases which do not present such exigencies should be governed by the normal procedures applicable to most cases, including a right to effective appellate review.  Thus we think that the Legislature intended to make an automatic stay applicable to all cases within section 2102
 except those which clearly fall under the express exception.  We think that the fulfillment of both of the above legislative objectives requires that the application of the exception in section 2102 be carefully restricted.  We therefore conclude that the section requires an affirmative showing in the trial court of extraordinary circumstances involving potential injury or loss of the sort contemplated by the statute before the exception applies.” (emphases added).

Further,

“To fulfill this legislative purpose the statutory exception must be narrowly construed and carefully restricted.  The trial court retains jurisdiction to order the exercise of the conservator's powers only in extraordinary cases, and the burden of establishing such extraordinary circumstances is on the party relying on the exception”

II.  “EXCEPTIONAL CIRCUMSTANCES” REQUIRED BY EXCEPTION PER gOLD DO NOT EXIST HERE, HAVE NOT BEEN SHOWN AND THE BURDEN OF PROOF HAS NOT BEEN MET TO DEMONSTRATE THEM

In the instant case, the facts are in dispute in the appeal itself by Petitioner’s CCP §634 Motion, originally filed on November 17 with the Motion for a new trial per CCP §656S now effectively denied by the trial court’s refusal to hear this matter within the mandatory 60 day period per CCP §660 and now part of the appeal.  Therefore the binding of the Respondent/Appellant to these false facts as stated in the Martin Statement of Decision, enumerated by Respondent/Petitioner’s affidavits, must itself be stayed by the appeal.  The list of false facts enumerated is too lengthy to be repeated here, but central to these are the highly disputed claims that the Respondents have a history of abuse or neglect that justifies appointment of the State as conservator, and that various allegations that have been made against the parents which were in fact not supported by the evidence have been found to be true by an abuse of discretion of the trial court.

The evidence that any sort of imminent injury or loss of the magnitude which is required by the Gold, supra dicta is flimsy at best.  The only real allegation of any recent substance that would even suggest the possibility of  “imminent injury” by Respondent/Petitioner should the conservatorship not be resumed, that was sustained by the trial court its Statement of Decision, that the Respondent/Petitioner allegedly overdosed the proposed conservatee on her anti-seizure medication, failed the reasonability test for valid inferences.  The admitted records show that the medication levels (300-360mg/day Phenobarbital per Belfer records) that were prescribed by the conservatee’s own doctors on a routine basis exceeded those that the trial court concluded were “out of normal range”.  The trial courts decision to conclude this inference was correct was based on a record of two erroneous medical decisions on two separate occasions made by unqualified Stanford doctors that later had their mistake reversed after the conservatee went into seizures from undermedication at the so-called “normal levels” (15-25μg/ml).  In both instances, in order to stop the seizures, the same medication levels that the court concluded to be excessive had to be resumed, and this was also shown in the admitted evidence.  

Therefore the Court has to ask itself how reasonable this inference could be; if the mother’s administrations of medication of 300-360mg/day Phenobarbital per her doctor’s instructions admitted to evidence targeting a range of 43-53 μg/ml (53 μg/ml on the day of admission on November 15, 2001) were so wrongheaded, what are Stanford doctors themselves doing resuming the blood levels of 49 μg/ml by on or around November 19, 2001 in order to stop the seizures?  This is not based on inadmissible evidence; it is based on evidence already admitted.  The Statement of Decision is full of abuses of discretion such as this.  The trial court may only claim this to be a reasonable inference at the risk or revealing even more clearly its plain partisanship favoring the petition of the State.  

Even the SARC petition itself lacks the luster of sustaining anything close to the necessary level of urgency required by Gold.  Ms. Johnson’s petition merely vaguely states that “The Court’s statement of decision also makes clear that Jeffry [sic] Golin and Elsie Golin are not appropriate conservators of Nancy Golin.”   This is not a very convincing statement of the urgency demanded by Gold.  Gold, supra does not require an “appropriateness test”. Nor does it mandate “maintaining a status quo”, as Ms. Johnson argues; quite the reverse. It requires a showing of imminent injury should the (improperly obtained) conservatorship not be maintained during the appeal.  The judgment in this case is not is not stayed by a status quo when the State already has custody of the conservatee through unlawful means; on the contrary, it affirms it in straight conflict to the operation of Prob §1310(a)
.  To apply an appropriateness test or a status quo requirement is precisely what the Gold decision means by saying, “the exception operates to effectively deprive the appellant of his appeal”.  The petitioner must make a better case than this and must do so by a showing of good cause that has not yet been proven, and has not been sustained by the trial court’s statement of decision that at the present time has been stayed by the appeal.  This is precisely what the appeal is all about

“Exceptional Circumstances” must be construed to mean ones that would not be present in any ordinary case as a result of ANY conservatorship judgment.  Here the petitioner only desperately complains that it is it is inconveniently deprived of the powers granted by the Court’s ruling held in abeyance by the Notice of Appeal, which could be complained by any petitioner in any matter, not that it would result in imminent injury or loss.  Any such claim of exceptional circumstances if claimed would have to be proven in a showing of good cause upon a properly noticed motion.

III.  A BETTER CASE MAY BE MADE BY THE RESPONDENT/APPELLANTS FOR AN IMMINENT INJURY AND LOSS EXCEPTION UNDER pROB §1310(b) 
ON their own behalf TO PROTECT THEIR DAUGHTER FROM FURTHER INJURY AND ABUSE AT STATE HANDS
A far better case can be made by the Respondent/Appellants for imminent injury or loss.  The last gastroendoscopic reports of June 10, 2003 and the testimony of Hashem Farr, MD, kept out of evidence by the trial court, indicated that Nancy Golin is suffering from a potentially lifethreatening condition caused by the refusal of SARC to permit Nancy Golin’s doctors to have her prior medical history when she was removed and due tp her illegal and damaging psychotropic drugging against medical warnings, all shown at trial and suppressed in the Martin Statement of Decision.  This was a long time ago and since then there has been a blackout of verifiable information on her condition.  The parents are not able to visit her on a practical basis without fearing a false report from agency workers.  The emotional harm that has been caused already is incalculable considering this is a sensitive and incompetent adult incapable of understanding why this is happening to her.  It can be argued that this better represents imminent injury with Nancy Golin in State custody.  Maintaining the status quo does not protect Nancy Golin’s health because in their care she has suffered proven injuries and abuses.

Granting this exception to the State allows the Petitioner/Respondent to continue to make improper and inexpert medical decisions that lead to continuations of Nancy’s apparent lifethreatening esophageal conditions, decisions regarding psychotropic drugging, continues to subject her to an unsupervised abusive environment that one doctor has already described as having an “ongoing pattern of orthopedic injuries” which cannot be effectively reported, restrict medical information concerning Nancy Golin, helps to cover up the past abuses by controlling information, abusively restricts visits between Nancy and her parents by requiring unnecessary, non-statutory and unconstitutional supervised visits under their claimed powers to control social and sexual contacts, and their presumed but disputed right to prevent litigation against themselves by their presumed right to make contracts.   The apparent desperation of this State attempt to apply for an exparte emergency conservatorship to maintain their obsessive control of Nancy Golin when the justification is not supported is not explained by the plain facts of the case.

Likewise, Nancy Golin is suffering a “loss” in State custody and control.  SARC’s conservatorship has made Nancy Golin a debtor to her conservators, of the cost of her confinement in State care.  This is unnecessary and unwarranted.  Should anyone be considered as temporary conservators, it should be the parents, who do not charge her anything for care.

IV. NANCY GOLIN IS SUING SARC, EMBEE MANOR, THE PUBLIC DEFENDER[S OFFICE AND SANTA CLARA COUNTY IN A 42 USC §1983, 1985 CIVIL RIGHTS ACTION IN US DISTRICT COURT, MAKING THEM HIGHLY UNSUITABLE AS TEMPORARY CONSERVATORS PENDING APPEAL WITH A SERIOUS CONFLICT OF INTEREST IN HER CARE AND CONTROL

Nancy Golin is the Real Party at Interest in Golin et al vs Allenby et al, US District Court case #3:03-cv-04752-WHA, filed October 23, 2003.  The various parties to this case have an extreme conflict of interest with the conservatee, Nancy Golin, and maintaining the status quo places her situation in a precarious position similar to a hostage during the appeal.  If anyone is to be made temporary conservator, it should not be SARC.  Decisions should not be made by the opposing parties pending appeal on her behalf based on their fear of the outcome of a lawsuit, which would in nearly all cases be motivated not by her best interests but the best interests of SARC and the County.  Petitioners are extremely concerned by what they have seen and heard at Embee Manor suggesting that the owners are taking their legal plight out on Nancy by abusing her as punishment, and the parents are unable to supervise her condition while this is going on.  Yet she has rights that require adjudication that cannot be simply abandoned, because if they are she will never again regain her rights.  This is NOT in Nancy Golin’s best interests.

V. a new petition for writ of prohibition has been filed with the court of appeals on this issue and is pending

This Court has lost jurisdiction over this matter to the Court of Appeals by the filing of the Appellant’s Notice of Appeal.  Jurisdiction is now in the 6th District Court of Appeals, not the trial court.  It may only set aside its judgment, or amend or correct its statement of decision, per CCP §663 TA \l "CCP §663" \s "CCP §663" \c 2 
.  There are no time constraints to this under the Code of Civil Procedure that could be found which are apparently stipulated there, only under the motion for a new trial.  Nevertheless as a general rule, jurisdiction transfers to the Court of Appeals on the filing of the Notice of Appeal and this rule overrides.  The Superior Court announced a date of January 6, 2004 to hear arguments for the motions cited above for a new trial, which exceeds the 60 day period during which the trial court retains authority to rule on these motions and denying Petitioners an expedited hearing on their motion
 as required by CCP §660. A delay was obtained by the Respondents due to medical emergency but this did not affect the expiration of this Court’s timelines for jurisdiction for a new trial and the other matters.

VI. SARC’s PETITION INAPPROPRIATELY REQUESTS ENUMERATED FULL POWERS OF A PERMANENT CONSERVATOR, NOT THOSE OF A LIMITED TEMPORARY CONSERVATOR, WHICH SHOULD BE DENIED BY LAW

Prob C §224(a) states:

“Except as otherwise provided in subdivisions (b) and (c), a temporary guardian or temporary conservator has only those powers and duties of a guardian or conservator that are necessary to provide for the temporary care, maintenance, and support of the ward or conservatee and that are necessary to conserve and protect the property of the ward or conservatee from loss or injury.”

The powers of the proposed temporary conservator are the six powers: medical decisions, control of records, control of social contacts, ability to make contracts, make educational decisions and fix residence far exceed the powers that are necessary to provide for the temporary care, maintenance, and support of the…conservatee, especially since we were all told this would be a limited conservatorship.  

The power to fix residence without special court approval is specifically, statutorily  and historically disfavored by the code for temporary conservators, and Local Rule 11(s)(6) states that this action requires a specific court proceeding.  When Ms. Lamb was appointed temporary conservator, the public defender’s office objected to her having the power to fix residence and she did not receive it:

“When the residence of a temporary conservatee is proposed to be changed, the hearing must be calendared for the first Tuesday afternoon conservatorship appointment calendar following the date of filing of the petition. A "Referral for Investigator's Report" form must be submitted when the petition is filed, and a copy of the petition must be attached to the referral and submitted to the clerk at that time.  See Probate Code section 2253.”

Further, LR 11(s)(5) of the Santa Clara County Probate Court restricts the exclusive medical powers of the temporary conservator:

“The temporary conservator has only those powers allowed by the Probate Code or specifically granted by the Court.  The Court generally grants only the powers necessary to meet the situation that has caused the application for a temporary conservatorship.  There is no provision in the law for granting exclusive medical powers under a temporary conservatorship, absent a hearing for a grant of powers under Probate Code sections 1880, et seq.  A temporary conservator may also seek authorization to give consent for treatment under Probate Code section 2357.  The court requires that there be a grant of exclusive medical powers under section 1880 for there to be a grant of powers under Probate Code section 2356.5 (dementia powers)

Following this research trail, we find Probate Code section 2356(b) stating:

“No experimental drug as defined in Section 111515 of the Health and Safety Code may be prescribed for or administered to a ward or conservatee under this division.  Such an experimental drug may be prescribed for or administered to a ward or conservatee only as provided in Article 4 (commencing with Section 111515) of Chapter 6 of Part 5 of Division 104 of the Health and Safety Code.”

Dementia powers were not sought or granted in any prior hearing and would not be appropriate in Nancy Golin’s case.  This effectively prohibits the use of psychotropic or psychiatric medications on someone like the proposed conservator who is not mentally ill and cannot render informed consent by a temporary conservator.  We briefed this court on these issues more fully during trial.

SARC, not a petitioner and admittedly a merely interested party with no real party standing, is therefore attempting to spearhead the entire proceeding as if they were the only real parties and the appeal simply weren’t happening, asking for full powers of a permanent conservator vastly exceeding those necessary to the maintenance and care of the conservatee, let alone far exceeding the powers that were justified by their tantalizing pitch for a limited conservatorship.  (Limited how?)  This is as far from conforming to the dicta of Gold, supra as can be conceived.  

CONCLUSION

For the reasons sworn to above, we conclude that this Court lacks authority or jurisdiction to grant the State’s requested petition and therefore move for it to be  DISMISSED.

Subscribed and sworn to this 12th day of January, 2004. 

Jeffrey R & Elsie Y. Golin




�  Prob §1310(b): “Notwithstanding that an appeal is taken from the judgment or order, for the purpose of preventing injury or loss to a person or property, the trial court may direct the exercise of the powers of the fiduciary, or may appoint a temporary guardian or conservator of the person or estate, or both, or special administrator, to exercise the powers, from time to time, as if no appeal were pending.  All acts of the fiduciary pursuant to the directions of the court made under this subdivision are valid, irrespective of the result of the appeal.  An appeal of the directions made by the court under this subdivision shall not stay these directions.


� CCP §916 (a) provides: 'Except as provided in §§917.1-917.9� HYPERLINK "http://web2.westlaw.com/Find/Default.wl?DB=1000298&DocName=CACPS917%2E9&FindType=L&AP=&RS=WLW2.92&VR=2.0&SV=Split&MT=Westlaw&FN=_top" \t "_top" ��, the perfecting of an appeal stays proceedings in the trial court upon the judgment or order appealed from or upon the matters embraced therein or affected thereby, including enforcement of the judgment or order, but the trial court may proceed upon any other matter embraced in the action and not affected by the judgment or order.'


� The predecessor to the statute under consideration here, Prob §1310(a).


� (a) Except as provided in subdivisions (b), (c), (d), and (e), an appeal pursuant to Chapter 1 (commencing with Section 1300) stays the operation and effect of the judgment or order.


� CCP §663� TA \l "CCP §663" \s "CCP §663" \c 2 �.  “A judgment or decree, when based upon a decision by the court, or the special verdict of a jury, may, upon motion of the party aggrieved, be set aside and vacated by the same court, and another and different judgment entered, for either of the following causes, materially affecting the substantial rights of the party and entitling the party to a different judgment:


   “1. Incorrect or erroneous legal basis for the decision, not consistent with or not supported by the facts; and in such case when the judgment is set aside, the statement of decision shall be amended and corrected.


   “2. A judgment or decree not consistent with or not supported by the special verdict.”





� CCP §660…”  The hearing and disposition of the motion for a new trial shall have precedence over all other matters except criminal cases, probate matters and cases actually on trial, and it shall be the duty of the court to determine the same at the earliest possible moment.


 “Except as otherwise provided in Section 12a of this code, the power of the court to rule on a motion for a new trial shall expire 60 days from and after the mailing of notice of entry of judgment by the clerk of the court pursuant to Section 664.5 or 60 days from and after service on the moving party by any party of written notice of the entry of the judgment, whichever is earlier, or if such notice has not theretofore been given, then 60 days after filing of the first notice of intention to move for a new trial.  If such motion is not determined within said period of 60 days, or within said period as thus extended, the effect shall be a denial of the motion without further order of the court.” 
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