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SUGGESTION THAT CASE BE REHEARD EN BANC

Pursuant to the provisions of Rule 35 of the Federal Rules of Appellate Procedure, petitioner respectfully suggests to the judges of this honorable Court that the above-entitled cause is appropriate for consideration on rehearing by all the judges of this Court convened en banc, and in support of this suggestion petitioner shows:

(A) the panel decision conflicts with a decision of the United States Supreme Court and the Ninth Circuit and consideration by the full court is therefore necessary to secure and maintain uniformity of the court’s decisions; and
(B) the proceeding involves one or more questions of exceptional importance
ARGUMENT

I. PANEL DISPOSITION MISAPPREHENDED ENTIRE NATURE OF PROCEEDING, denying oral argument from bias against pro se litigants THAT WOULD HAVE aided 

The panel disposition wholly misapprehended and misstated the fundamental nature of the proceeding itself, which was clearly pleaded in our briefs and evidence. This effectively swept this messy case under the carpet. The appeal before the three judge panel was, in fact, not a conservatorship appeal
 as claimed by the panel, but a parallel Section 1983(5) civil rights and civil rights conspiracy lawsuit appeal, presenting independent federal constitutional claims, entitled to a claim of federal jurisdiction under the new Supreme Court holding of Exxon Mobile Corp. v. Saudi Basic Industries, Corp., 125 S. Ct,. 1517-1521 (Mar 30, 2005) TA \l "Exxon Mobile Corp. v. Saudi Basic Industries, Corp., 125 S. Ct,. 1517-1521 (Mar 30, 2005)" \s "Exxon Mobile Corp. v. Saudi Basic Industries, Corp., 125 S. Ct,. 1517-1521 (Mar 30, 2005)" \c 1  (Cf. infra, p 7) decided during the pendency of this appeal.

Importantly, the court failed to apprehend that Appellants’ federal claims derive largely [but not exclusively] from injuries and denials of liberty antecedent to the appointment of any state conservator.  It was antecedent because, remarkably, state proceedings to conserve Nancy Golin did not occur until two years after she was wrongfully removed from her family, during which she suffered injuries and deprivation of her civil and legal rights, which are ongoing and grave. During the first 11 months of this period from November 2001 to October 2002, no party here or anywhere else had legal authority for custody or care of her at all.  The state’s petitions for legal detention were immediately denied. They simply kidnapped her and abused her.  They abused us parents in order to do it. That is what this case is about.

Thus, whether we agree or disagree with the state conservatorship orders, and we do disagree, she and we are still entitled to a vindication of our federal rights under Exxon that cannot be disposed of in a probate proceeding. These federal constitutional claims are serious and included: 1) denial of 1st and 14th Amendment rights of familial association (daughter and parents), 2) 4th Amendment unreasonable and wrongful personal seizure, 3) wrongful imprisonment and abuse, and 3) personal injuries in state custody including but not limited to neurological, psychological, gastroesophageal, coronary, renal, orthopedic, and other as yet undiscovered injuries, 4) public defender attorney malpractice (ineffective assistance), 5) 14th Amendment denial of due process and equal protection, 6) medical malpractice, 7) defamation and slander, 8) intentional and negligent infliction of emotional distress, 9) malicious prosecution.  Inasmuch as the conspiracy by these state actors to conserve Nancy was a device to immunize themselves from a lawsuit -- this lawsuit -- by misusing the conservatorship laws and corruptly conspiring with state judges, public defenders and prosecutors, this Court did not resist.  Nancy and we parents are entitled by 14th Amendment due process and equal protection to a vindication of those claims of the type described in the law review articles regarding justice for abused foster children by Kubitchek
, despite conservatorship orders.

The disposition handed down by the three judge panel 1) denied oral argument, 2) ignored pro se petitioners’ briefs in their entirety, and 3) dismissed appellants’ motion to file a critical oversized reply brief, in effect refusing to file any reply brief at all, denying due process, and 4) denied Appellants Motions for Sanctions without consideration, and denied appellants’ meritorious motions for sanctions.  Each error perfectly compliments the others. 

To obscure the nature of this civil rights lawsuit for damages as possibly a mere conservatorship appeal, the panel was obliged to avoid mentioning what any of the claims here actually were.  The second paragraph of the opinion merely reads:

“The Golins contend that they had standing to pursue claims on behalf of Nancy Golin because she is their daughter. However, the district court properly concluded that the Golins did not have standing because Nancy Golin had previously been found incompetent and a conservator had been appointed.”
 The conservatorship trial in probate court provided no opportunity to litigate these damages because it was only a conservatorship proceeding, not a lawsuit for civil or general damages.  Also the panel opinion obscures the essential fact that the general conservator that has already been appointed, Mr. Allenby is also the principal defendant in this case, and thus is not qualified to represent her interests.
The FRAP Rule 34(a)(2) TA \l "FRAP Rule 34(a)(2)" \s "FRAP Rule 34(a)(2)" \c 4  claim that oral argument was unnecessary was undermined by the total absence of reasoned analysis that addressed the claims and arguments in appellants’ briefs, misconstruing both the fundamental nature of the proceedings and the substantive issues, carefully and completely addressed in the petitioners briefs, which in this case would have been greatly assisted by oral argument that would have deterred this fundamental misapprehension.

In reality, we are informed by good authority from court staff and on that basis believe that it is the strong unwritten policy of this court to strictly deny oral argument to almost all unrepresented petitioners.  The Court allegedly reasons that oral argument to pro se’s is highly disfavored and granted only on extremely exceptional circumstances, because pro se petitioners are ordinarily presumed to lack the legal knowledge to respond to difficult legal questions before a panel.  

Ordinarily this might be true.  In the concurrent case of Smith v. Riverside County, 2005 WL 147958 (9th Cir.) TA \l "Smith v. Riverside County, 2005 WL 147958 (9th Cir.)" \s "Smith v. Riverside County, 2005 WL 147958 (9th Cir.)" \c 1  decided the same day by this panel, that was not a problem because the panel correctly construed his pro se petition as not contesting any state court decision and no confusion arose.  Here, however, the facts and arguments were considerably more complex with many alternatives and the court’s presumption failed.  

Here, moreover, appellant Jeffrey Golin believes he demonstrated through the thoroughness and competence of his briefs that he had superior knowledge of these legal issues enough to have overcome any presumption against alleged pro se handicap in oral argument. Moreover, the misapprehensions complained of here are so simple and basic that they do not require much legal competence to oppose them in an oral proceeding.

 The misapprehension started right off the bat in the disposition’s first sentence:

“Jeffrey and Elsie Golin ("Golins"), parents of Nancy Golin, appeal pro se the dismissal of their 42 U.S.C. § 1983 civil rights action appeal pro se the dismissal of their 42 U.S.C. § 1983 civil rights action challenging a state proceeding in which the Director of the California Department of Developmental Services was appointed Nancy Golin's permanent
 limited conservator.”(emph added)
This is fundamentally NOT what the case was all about at all.  We did NOT seek to overturn the state court decision – repeat, did NOT. How much more emphatically clear could we possibly have made that than we did in our Opening brief (pp. 46-54), and in our Reply Brief (pp 15-25)? It must be possible that the Court lost sight of this due to the complex set of details and briefs provided. 

The panel apparently simply took the state’s position and seemingly never read the petitioner/appellant’s brief or evidence book.  Was this case merely presented by Court staff and misrepresented as it was in our injunction motions, because we were unrepresented and therefore barred from properly representing it ourselves in oral argument? 

To avoid extending to Golin what was concurrently granted to Smith, i.e., the rule of Exxon, the panel simply misstated the Golins case, insisting that the Golins were challenging a state court conservatorship decision, even when they made abundantly clear that they were not doing so, denied oral argument so they had no avenue to correct this misapprehension, and refused to publish the decision so it could be challenged as a conflicting precedential rule.

II. INTERVENING SUPREME COURT RULING  EXXON MOBILE V. SAUDI BASIC, CLARIFYING THE SCOPE OF ROOKER FELDMAN APPLIES DIRECTLY TO THIS CASE, MANDATING REHEARING

In Smith, supra, this Court sua sponte applied a historic new Supreme Court case, Exxon Mobile Corp. v. Saudi Basic Industries, Corp., 125 S. Ct,. 1517-1521 (Mar 30, 2005) TA \s "Exxon Mobile Corp. v. Saudi Basic Industries, Corp., 125 S. Ct,. 1517-1521 (Mar 30, 2005)" , pivotally clarifying the scope of the Rooker-Feldman doctrine, which was handed down after Appellant served his (unfiled) reply brief but before this court ruled.  Our case was in fact exactly like Smith because contrary to this panels’ misapprehension of the pleadings our case did not seek to challenge the state court conservatorship opinion, and if Exxon applied to Smith it must apply to Golin as well, or violate 14th Amendment equal protection.

In Exxon, the Court held (at 1520):

“The Rooker-Feldman doctrine is confined to cases of the kind from which it acquired its name: cases brought by state-court losers complaining of injuries caused by state-court judgments rendered before the federal district court proceedings commenced and inviting district court review and rejection of those judgments. Rooker-Feldman does not otherwise override or supplant preclusion doctrine or augment the circumscribed doctrines allowing federal courts to stay or dismiss proceedings in deference to state-court actions. Pp. 1526-1528

Justice Ginsberg, delivering the unanimous opinion of the Exxon Court (at 1521) to resolve conflict among the Courts of Appeals over the scope of the Rooker-Feldman doctrine, stated:

“Variously interpreted in the lower courts, the doctrine has sometimes been construed to extend far beyond the contours of the Rooker and Feldman cases, overriding Congress' conferral of federal-court jurisdiction concurrent with jurisdiction exercised by state courts, and superseding the ordinary application of preclusion law pursuant to 28 U.S.C. § 1738. See, e.g., Moccio v. New York State Office of Court Admin., 95 F.3d 195, 199-200 (C.A.2 1996).”

This agrees precisely with what Appellant Golin has argued all along in his briefs, even before Exxon was reached, that under a Section 1983(5) civil rights suit, the federal courts have a “virtually unflagging obligation”
 to exercise their expressly authorized grant of jurisdiction over denials of constitutional rights under §1983 by virtue of 28 U.S.C. §1343 TA \l "28 U.S.C. §1343" \s "28 U.S.C. §1343" \c 2  (Aplt. Opening Brief pp. 53-54).  Further, we have in every instance argued that the injuries complained of here were not caused by the state court decision, but were almost entirely antecedent to them, and the state proceedings were of an entirely different and incompatible nature.  Here the panel failed to apprehend the astonishing fact that the state had Nancy Golin in their custody for two years for the most part illegally before the state conservatorship orders ever even issued, as we have already pleaded. (Aplt. Op. Brf. pp 53-54)  This concurs with Petitioners’/Appellants' argument already pleaded in the District Court (Opposition to County Motion to Dismiss, at p 21): 

“Citing Brokaw v. Weaver 305 F.3d 660 (7th Cir, 2002) TA \l "Brokaw v. Weaver 305 F.3d 660 (7th Cir, 2002)" \s "Brokaw v. Weaver 305 F.3d 660 (7th Cir, 2002)" \c 1  “The pivotal inquiry in applying the Rooker-Feldman doctrine is whether the federal plaintiff seeks to set aside a state court judgment or whether he is, in fact, presenting an independent claim.”
Ginsberg dispositively clarified the new rule of the Court in Exxon as follows (at 1526):

“When there is parallel state and federal litigation, Rooker-Feldman is not triggered simply by the entry of judgment in state court. This Court has repeatedly held that "the pendency of an action in the *1527 state court is no bar to proceedings concerning the same matter in the Federal court having jurisdiction." McClellan v. Carland, 217 U.S. 268, 282, 30 S.Ct. 501, 54 L.Ed. 762 (1910) TA \l " McClellan v. Carland, 217 U.S. 268, 282, 30 S.Ct. 501, 54 L.Ed. 762 (1910)" \s " McClellan v. Carland, 217 U.S. 268, 282, 30 S.Ct. 501, 54 L.Ed. 762 (1910)" \c 1 ; accord Doran v. Salem Inn, Inc., 422 U.S. 922, 928, 95 S.Ct. 2561, 45 L.Ed.2d 648 (1975) TA \l "Doran v. Salem Inn, Inc., 422 U.S. 922, 928, 95 S.Ct. 2561, 45 L.Ed.2d 648 (1975)" \s "Doran v. Salem Inn, Inc., 422 U.S. 922, 928, 95 S.Ct. 2561, 45 L.Ed.2d 648 (1975)" \c 1 ; Atlantic Coast Line R. Co., 398 U.S., at 295, 90 S.Ct. 1739 TA \l "Atlantic Coast Line R. Co., 398 U.S., at 295, 90 S.Ct. 1739" \s "Atlantic Coast Line R. Co., 398 U.S., at 295, 90 S.Ct. 1739" \c 1 . Comity or abstention doctrines may, in various circumstances, permit or require the federal court to stay or dismiss the federal action in favor of the state-court litigation. See, e.g., Colorado River Water Conservation Dist. v. United States, 424 U.S. 800, 96 S.Ct. 1236, 47 L.Ed.2d 483 (1976); TA \l "Colorado River Water Conservation Dist. v. United States, 424 U.S. 800, 96 S.Ct. 1236, 47 L.Ed.2d 483 (1976)" \s "Colorado River Water Conservation Dist. v. United States, 424 U.S. 800, 96 S.Ct. 1236, 47 L.Ed.2d 483 (1976);" \c 1  Younger v. Harris, 401 U.S. 37, 91 S.Ct. 746, 27 L.Ed.2d 669 (1971) TA \l "Younger v. Harris, 401 U.S. 37, 91 S.Ct. 746, 27 L.Ed.2d 669 (1971)" \s "Younger v. Harris, 401 U.S. 37, 91 S.Ct. 746, 27 L.Ed.2d 669 (1971)" \c 1 ; Burford v. Sun Oil Co., 319 U.S. 315, 63 S.Ct. 1098, 87 L.Ed. 1424 (1943); Railroad Comm'n of Tex. v. Pullman Co., 312 U.S. 496, 61 S.Ct. 643, 85 L.Ed. 971 (1941) TA \l "Burford v. Sun Oil Co., 319 U.S. 315, 63 S.Ct. 1098, 87 L.Ed. 1424 (1943); Railroad Comm'n of Tex. v. Pullman Co., 312 U.S. 496, 61 S.Ct. 643, 85 L.Ed. 971 (1941)" \s "Burford v. Sun Oil Co., 319 U.S. 315, 63 S.Ct. 1098, 87 L.Ed. 1424 (1943); Railroad Comm'n of Tex. v. Pullman Co., 312 U.S. 496, 61 S.Ct. 643, 85 L.Ed. 971 (1941)" \c 1 . But neither Rooker nor Feldman supports the notion that properly invoked concurrent jurisdiction vanishes if a state court reaches judgment on the same or related question while the case remains sub judice in a federal court.

Here we have properly invoked concurrent jurisdiction under §1343, and thus under Rooker-Feldman-Exxon we may not be properly barred from presenting our federal claims. Doing otherwise is an unconstitutional judicial usurpation of congressional authority mandated by §1343 in violation of the separation of powers.
III.  DISCRIMINATING AGAINST PRO SE LITIGANT GOLINS PREJUDICED THEM IN THIS CASE

The panel discriminated against the Golins as pro se litigants in five ways: 1) allowing Golins’ motion to file an oversized reply brief to merely languish, resulting in no reply brief being filed, being considered, or placed in the record for appeal to the US Supreme Court, 2) misapprehending the very nature of Golins’ case while denying oral argument as a strict rule, when oral argument was clearly essential to aiding the decisional process to avoid misapprehension in this case, 3) rendering a superficial disposition lacking reasoned analysis to the essential questions raised by appellants’ briefs, 4) declaring decision unpublished making it non-precedential and therefore unchallengeable, 5) dismissing as moot Golin’s motions for sanctions for having to oppose appellees’ frivolous and burdensome motions to strike.

A. IGNORING APPELLANTS’ TIMELY SUBMITTED pro se REPLY BRIEF WAS CLEARLY PREJUDICIAL TO APPELLANT DENYING ARGUMENTS CENTRAL TO VIEW OF APPLICATION OF EXXON 

This court cited Rooker-Feldman and domestic relations being fatal to Appellants claims, but the court looked the other way from viewing the arguments that dispositively defeated those issues in Appellants’ Reply Brief. The dismissal of the motion to file the Appellants’ reply brief was not moot as claimed. In it, our arguments against the misapplication of Rooker-Feldman abstention and domestic relations to this case, arguing that we were not seeking to overturn any state court decision, were dispositively discussed in section II (pp 15-24). However it was never filed or reviewed by the panel because the motions panel did not rule on Appellants’ motion to file an oversized brief before the panel hearing, and the record of its receipt been now removed from the docket. Appellants recall the receipt of the proposed reply brief having been formerly posted on the docket.  It was filed as a proposed oversized brief.  That such a brief was served was demonstrated by Appellee Johnson’s Motions to Strike a portion of that brief.  Thus Appellants’ Reply brief was simply kicked out without good cause and the reply arguments ignored by this panel in their decision. The fact that this very thorough reply brief was received by the clerk was shown by the filings of Appellee’s Motions to Strike certain portions of it which can be found on the docket.  It now remains improperly outside the record should petitioners elect to appeal to the US Supreme Court. 

B.  PANEL ERRED BY SYSTEMATICALLY DISCRIMINATING AGAINST PRO SE PETITIONERS DENYING ORAL ARGUMENT AS IN THE PRESENT INSTANCE

Petitioner is unrepresented for one reason and one reason only: that his formerly sufficient financial resources have been exhausted by this litigation and he thus can no longer afford to retain an attorney; therefore his pro se handicap is purely due to economic reasons created by these defendants.  In District Court he petitioned for appointed counsel, but this was ignored. He has sought pro bono assistance to no avail. This discrimination against the plaintiffs on economic grounds is a clear violation of Fourteenth Amendment due process and equal protection rights.

There are only three reasons permitted to deny oral argument (FRAP 34(a)(2) TA \l "FRAP 34(a)(2)" \s "FRAP 34(a)(2)" \c 4 ): A) the appeal is frivolous, B) the dispositive issue or issues have been authoritatively decided; or C) the facts and legal arguments are adequately presented in the briefs and record, and the decisional process would not be significantly aided by oral argument.  None of these three factors obtains here.  

  This rule says nothing about denying oral argument because a party is unrepresented. Denying oral argument cannot be justified as a arbitrary catchall under this rule because of this Court’s firmly expressed but unwritten policy of discriminating against pro se petitioners, under the guise of suggesting that this rule coincidentally applies whenever a pro se litigant appears, when the facts suggest the opposite set of conditions.  Here it was flatly presumed that, because Appellants were pro se that they were stupid about the law, but the prestigiously represented Appellees were presumed to, without bothering to examine the merits of the claims or arguments, whereas in fact the opposite happened to be true here. This recapitulates the disparagement heard in District Court to the effect that ‘unrepresented litigants are presumed to have frivolous cases’.

Making this case unpublished merely adds weight to the suspicion that the panel did not feel confident that it could withstand scrutiny yet did not concern itself because of the unrepresented nature of the appeal.  The panel must show a reasoned analysis that can withstand scrutiny, not merely brush the case aside in the hopes that the competent yet unrepresented litigant cannot fight.  Additional weight for this arguably cynical view comes from the fact that this panel never bothered with telling us which of these three criteria applied here, or all three, or how such an opinion was justified.  Therefore we cannot know which of them to oppose. All of this suggests a systemic violation of the Fourteenth Amendment rights discriminating against pro se litigants, that cannot be sustained, and which represents an issue of great importance. 

The Commission on Revision of the Federal Court Appellate System examined what should be done about oral argument in its 1975 Report. 
It said:
“In the light of these data and of extensive testimony before the Commission, the Commission recognizes the importance of safeguarding the right to oral argument in all cases where it is appropriate. Oral argument is an essential part of the appellate process. It contributes to judicial accountability, it guards against undue reliance upon staff work, and it promotes understanding in ways that cannot be matched by written communication. It assures the litigant that his case has been given consideration by those charged with deciding it. The hearing of argument takes a small proportion of any appellate court's time; the saving of time to be achieved by discouraging argument is too small to justify routinely dispensing with oral argument.”
C. DECISION CONTRAVENES NINTH CIRCUIT’s OWN WELL-SETTLED LAW and supreme court holdings

No mention whatever is in this decision is made of the District Court’s central error in its failure to grant at least one motion to amend to a pro se litigant which is well settled in Ninth Circuit law, well pleaded by Golin in his opening brief (at pp32-34).  It is well established 9th Circuit law to be clear error and an abuse of discretion for a District Court to deny a pro se litigant a fair opportunity to be notified of any defects in a complaint and be afforded a fair opportunity to amend under FRCP Rule 15(a), Armstrong v. Rushing, 352 F.2d 836, (9th Cir. 1965) TA \l "Armstrong v. Rushing, 352 F.2d 836, (9th Cir. 1965)" \s "Armstrong v. Rushing, 352 F.2d 836, (9th Cir. 1965)" \c 1 .  Considering policy of liberality behind Rule 15, a court which fails to even consider motion to amend, much less grant it, has abused its discretion.  Marks v Shell Oil Co 830 F2d 68. (6th Cir, 1987) TA \l "Marks v Shell Oil Co 830 F2d 68. (6th Cir, 1987)" \s "Marks v Shell Oil Co 830 F2d 68. (6th Cir, 1987)" \c 1 . Is the Court free to pick and choose to which cases it may apply its own well-settled law, or will it overturn its own precedent?  Is this Court to be a court of laws, or of cases?

There is also no reasoned analysis shown to defeat Appellants’ well pleaded Whitmore (Whitmore v. Arkansas, 495 U.S. 149 (1990)) standards for next friend status well pleaded by Appellants in their Opening Brief (at p 32) and a reasoned analysis of why the Golins fail to qualify despite the fact that as her beloved parents they have a significant relationship, dedicated to their daughter’s best interests, who by virtue of incompetence is unable to prosecute her own case herself without their assistance, all fitting the Whitmore tests.  

The panel misconstrued this Circuit’s own holdings citing Johns v. County of San Diego, 114 F.3d 874, 876 (9th Cir. 1997), wherein it was precentially decided, on appeal, that a parents’ failure to provide an attorney to represent a child as a guardian ad litem was reversible error justifying dismissal only without prejudice and then only after giving ample opportunity to obtain an attorney.  Here, we pleaded (Aplt. Op. B., at p 46) we were given no such opportunity and the case was dismissed with prejudice.  No reasoned analysis was shown by the panel to justify contravening this rule.
D. CRITICAL ISSUES OF STANDING AND REPRESENTATION OBSCURED BY MISAPPREHENDED NATURE OF PROCEEDING

The panel lightly glosses over any discussion of the adequacy of the general conservator Mr. Allenby, failing to distinguish the ordinary case cited, from that in which Allenby has a clear conflict of interest, as here.  Here, the conservator Allenby is inadequate because he was charged with injuries and harms to Nancy in this case antecedent to the conservatorship orders and would otherwise have to be both plaintiff and defendant.  Indeed we contended from good evidence shown that the ulterior purpose of the state wanting to conserve Nancy Golin in opposition to three alternate petitioners was to immunize the state from just such a conflict of interest and deter future lawsuits. Therefore this cannot possibly become a reason to deny the Golins standing. The decision leaves Nancy Golin without any next friend to represent her to vindicate her civil rights, and the Court has declined to appoint anyone as her guardian ad litem.

In Singleton v. Wulff, 428 U.S. 106 (1976) TA \l "Singleton v. Wulff, 428 U.S. 106 (1976)" \s "Singleton v. Wulff, 428 U.S. 106 (1976)" \c 1 , the US Supreme Court held: 

"Ordinarily, one may not claim standing in this Court to vindicate the constitutional rights of some third party." Barrows v. Jackson, 346 U.S. at 255, 73 S.Ct. at 1034 TA \l "Barrows v. Jackson, 346 U.S. at 255, 73 S.Ct. at 1034" \s "Barrows v. Jackson, 346 U.S. at 255, 73 S.Ct. at 1034" \c 1 . See also Flast v. Cohen, 392 U.S., at 99 n. 20, 88 S.Ct. at 1952 TA \l "Flast v. Cohen, 392 U.S., at 99 n. 20, 88 S.Ct. at 1952" \s "Flast v. Cohen, 392 U.S., at 99 n. 20, 88 S.Ct. at 1952" \c 1 ; McGowan v. Maryland, 366 U.S. 420, 429, 81 S.Ct. 1101, 1106, 6 L.Ed.2d 393 (1961) TA \l "McGowan v. Maryland, 366 U.S. 420, 429, 81 S.Ct. 1101, 1106, 6 L.Ed.2d 393 (1961)" \s "McGowan v. Maryland, 366 U.S. 420, 429, 81 S.Ct. 1101, 1106, 6 L.Ed.2d 393 (1961)" \c 1 . Like any general rule, however, this one should not be applied where its underlying justifications are absent. With this in mind, the Court has looked primarily to two factual elements to determine whether the rule should apply in a particular case. The first is the relationship of the litigant to the person whose right he seeks to assert. If the enjoyment of the right is inextricably bound up with the activity the litigant wishes to pursue, the court at least can be sure that its construction of *115 the right is not unnecessary in the sense that the right's enjoyment will be unaffected by the outcome of the suit. Furthermore, the relationship between the litigant and the third party may be such that the former is fully, or very nearly, as effective a proponent of the right as the latter.”
In United States v 20.64 Acres of Land, 795 F.2d 796 (9th Dist., 1986) TA \l "United States v 20.64 Acres of Land, 795 F.2d 796, 805 (9th Dist., 1986)" \s "United States v 20.64 Acres of Land, 795 F.2d 796, 805 (9th Dist., 1986)" \c 1 , this Court held:

“if an incompetent person is represented, it is only where the representative refuses to act or whose interests conflict with the person represented that the incompetent may sue by next friend.”  (Id. at 805)   (emph. added)

This is exactly the case here. There is conflict between the circuits and between this Court and the Supreme Court on the appointment of a next friend in cases where the general representative had a conflict of interest with the Plaintiff, such as being named as a defendant. In the Third Circuit, in Gardner v. Gardner by Parson, 874 F.2d 131 (3rd Cir.,1989), a next friend was appointed over the general representative because the general representative was named as a defendant in the suit.  This Court should grant rehearing to assure uniformity among the circuits on this topic.
Wherefore, petitioner respectfully requests:

1. That a rehearing of the appeal in the above-entitled cause be granted; and

2. That the honorable judges of this Court order that the above-entitled cause be heard by the court en banc.

STATEMENT OF UNREPRESENTED PARTY

I, Jeffrey R. Golin, express a belief, based on reasoned and studied judgment, that the panel decision is contrary to decisions of the United States Court of Appeals for the Ninth Circuit or the Supreme Court of the United States, and that consideration by the full Court is necessary to secure and maintain uniformity of decisions in this Court, to-wit, the panel's decision is contrary to the decision of the Supreme Court in Exxon Mobile Corp. v. Saudi Basic Industries, Corp., 125 S. Ct. 1517-1521.
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 I, Jeffrey R. Golin, certify that the foregoing petition for rehearing is presented in good faith and not for delay.
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� Footnote 37 in Appellants’ Opening Brief: “As we stated in our Brief in Opposition to Ms. Street’s Motion to Dismiss (Docket #47, 3/10/04, p2): ‘At the risk of repeating this one critical point to remind the Court to please not be confused by the defendants misleading repetition here; that is emphatically NOT a conservatorship appeal.’”  Did any of the panel judges read this? Or did they merely rely on Court staff to present it? Wouldn’t oral argument have been of considerable assistance in clarifying this simple, fundamental question?


� 39-OCT JTLATRIAL 42, “Justice for Abused Foster Children, Suing State Agencies as Third Parties under the Civil Rights Act can Provide Relief for Children Placed in Harmful Circumstances”, by Carolyn A. Kubitschek, (Oct. 2003)� TA \l "39-OCT JTLATRIAL 42, \“Justice for Abused Foster Children, Suing State Agencies as Third Parties under the Civil Rights Act can Provide Relief for Children Placed in Harmful Circumstances\”, by Carolyn A. Kubitschek, (Oct. 2003)" \s "39-OCT JTLATRIAL 42, \"Justice for Abused Foster Children, Suing State Agencies as Third Parties under the Civil Rights Act can Provide Relief for Children Placed in Harmful Circumstances\", by Carolyn A. Kubitschek, (Oct. 2003)" \c 5 �, also in 32-WTR Hum. Rts. 6, “Holding Foster Care Agencies Responsible for Abuse and Neglect”, by Carolyn A. Kubitschek, Human Rights, Winter, 2005� TA \l "32-WTR Hum. Rts. 6, \“Holding Foster Care Agencies Responsible for Abuse and Neglect\”, by Carolyn A. Kubitschek, Human Rights, Winter, 2005" \s "32-WTR Hum. Rts. 6, \"Holding Foster Care Agencies Responsible for Abuse and Neglect\", by Carolyn A. Kubitschek, Human Rights, Winter, 2005" \c 5 �. [“Importantly, the Constitution, as the supreme law of the land, trumps all state statutes and case law that might give procedural prerequisites on children asserting claims against state or local governments.”] 





� There is no such thing as a “permanent” limited conservator under California statute.  This undercuts the state’s line that ample remedies exist in state court.


� Reiterating Aplt. Op. Brf., at p 61, “It is axiomatic, however, that ‘[a]bstention from the exercise of federal jurisdiction is the exception, not the rule.’  Colorado River Water Conservation Dist. v. United States, 424 U.S. 800, 813 (1976)� TA \l "Colorado River Water Conservation Dist. v. United States, 424 U.S. 800, 813 (1976)" \s "Colorado River Water Conservation Dist. v. United States, 424 U.S. 800, 813 (1976)" \c 1 �. Abstention rarely should be invoked, because the federal courts have a ‘virtually unflagging obligation ... to exercise the jurisdiction given them." Id., at 817, 96 S.Ct., at 1246’.


� Commission on Revision of the Federal Court Appellate System, Structure and Internal Procedures: Recommendations for Change, 1975, 67 F.R.D. 195, 254-255� TA \l "Commission on Revision of the Federal Court Appellate System, Structure and Internal Procedures: Recommendations for Change, 1975, 67 F.R.D. 195, 254-255" \s "Commission on Revision of the Federal Court Appellate System, Structure and Internal Procedures: Recommendations for Change, 1975, 67 F.R.D. 195, 254-255" \c 6 �.  See also Haworth, Screening and Summary Procedures in the United States Courts of Appeals, 1973 Wash.U.L.Q. 257; Bell, Toward a More Efficient Federal Appeals System, 1974, 54 Judicature 237� TA \l "Haworth, Screening and Summary Procedures in the United States Courts of Appeals, 1973 Wash.U.L.Q. 257; Bell, Toward a More Efficient Federal Appeals System, 1974, 54 Judicature 237" \s "Haworth, Screening and Summary Procedures in the United States Courts of Appeals, 1973 Wash.U.L.Q. 257; Bell, Toward a More Efficient Federal Appeals System, 1974, 54 Judicature 237" \c 6 �.
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