
IN THE COURT OF APPEAL FOR THE STATE OF CALIFORNIA
THIRD APPELLATE DISTRICT

	JEFFREY R. GOLIN, 
ELSIE Y. GOLIN, 

NANCY K. GOLIN, 

 Petitioners
v.

SUPERIOR COURT OF THE STATE OF CALIFORNIA FOR THE COUNTY OF SACRAMENTO, Hon. Roland L. Candee, PJ, and Hon. Loren McMaster, presiding, 

Respondents

CLIFFORD B. ALLENBY, THERESA DELGADILLO, H. DEAN STILES, S. KIMBERLY BELSHÉ, ARNOLD SCHWARZENEGGER, COUNTY OF SANTA CLARA, and SANTA CLARA COUNTY BOARD OF SUPERVISORS, JAMIE BUCKMASTER, MARY GREENWOOD, MALORIE M. STREET, JACQUI DUONG, RANDY HEY, SAN ANDREAS REGIONAL CENTER, INC., SANTI J. ROGERS, MIMI KINDERLEHRER, TUCKER LISKE, LISA WENDT, R.N., NANCY J. JOHNSON, CITY OF PALO ALTO, LORI KRATZER, EDNA MANTILLA, dba EMBEE MANOR, ROSELILY TALLA, ANSELMO TALLA, dba TALLA HOUSE, STANFORD  HOSPITAL, INC., GEORGIANNA LAMB, MARVIN P. MASADA, M.D., and DOES, 1-50, 

Real Parties in Interest,
	Court of Appeal No.: 

Superior Court Case No.: 06AS01743

PETITION FOR WRIT OF MANDATE/PROHIBITION and 
PETITION FOR TEMPORARY STAY PENDING REVIEW

STAY REQUESTED (Rule 49.5(a))

No next court dates calendared

1) Stay of November 2, 2006 ex parte Order annulling Hon. Michael Kenny’s August 18, 2006 appointment of Guardian Ad Litem (Hon. Loren E. McMaster) (Cal. Code Civ. Proc. §400)

2) Stay of October 10, 2006 Order transferring venue to Santa Clara County Superior Court (Hon. Roland Candee) after November 10, 2006




PETITION FOR WRIT OF MANDATE/PROHIBITION 
AND PETITION FOR TEMPORARY STAY PENDING REVIEW

VOLUME I: PETITION AND MEMORANDUM OF POINTS AND AUTHORITIES

Jeffrey R. Golin

1350B Pacheco Blvd. #234

Los Banos, CA 93635

(650) 814-6284

(Gerard W. Wallace, Esq. N.Y. SBN 2870467, pro hac vice concurrently pending) 

	JEFFREY R. GOLIN, 
ELSIE Y. GOLIN, 

NANCY K. GOLIN, 

 Petitioners
v.

SUPERIOR COURT OF THE STATE OF CALIFORNIA FOR THE COUNTY OF SACRAMENTO, Hon. Roland L. Candee, PJ, and Hon. Loren McMaster, presiding, 

Respondents

CLIFFORD B. ALLENBY, THERESA DELGADILLO, H. DEAN STILES, S. KIMBERLY BELSHÉ, ARNOLD SCHWARZENEGGER, COUNTY OF SANTA CLARA, and SANTA CLARA COUNTY BOARD OF SUPERVISORS, JAMIE BUCKMASTER, MARY GREENWOOD, MALORIE M. STREET, JACQUI DUONG, RANDY HEY, SAN ANDREAS REGIONAL CENTER, INC., SANTI J. ROGERS, MIMI KINDERLEHRER, TUCKER LISKE, LISA WENDT, R.N., NANCY J. JOHNSON, CITY OF PALO ALTO, LORI KRATZER, EDNA MANTILLA, dba EMBEE MANOR, ROSELILY TALLA, ANSELMO TALLA, dba TALLA HOUSE, STANFORD  HOSPITAL, INC., GEORGIANNA LAMB, MARVIN P. MASADA, M.D., and DOES, 1-50, 

Real Parties in Interest,
	Court of Appeal No.: 

Superior Court No.: 06AS01743
CERTIFICATE OF INTERESTED ENTITIES OR PARTIES

NEXT COURT DATES:

November 13, 2006, Transfer of venue may proceed (CCP §400)

STAY REQUESTED (Rule 49.5(a))

No next court dates calendared

1) Stay of November 2, 2006 ex parte Order annulling Hon. Michael Kenny’s August 18, 2006 appointment of Guardian Ad Litem (Hon. Loren E. McMaster) (Cal. Code Civ. Proc. §400)

2) Stay of October 10, 2006 Order transferring venue to Santa Clara County Superior Court (Hon. Roland Candee) after November 10, 2006


IN THE COURT OF APPEAL FOR THE STATE OF CALIFORNIA
THIRD APPELLATE DISTRICT

CERTIFICATE OF INTERESTED ENTITIES OR PERSONS

(California Rules of Court, rule 14.5)

	Name of Interested Entity or Person
	Nature of Interest

	1. CLIFFORD B. ALLENBY
	Defendant,  fmr. Dir., Dept. of Developmental Disabilities, State of California, now Dir. Dept. of Social Services, as former conservator of Nancy Golin for state Department of Developmental Services

	2. THERESA DELGADILLO, 
	Defendant, current Dir., Dept. of Developmental Disabilities, State of California, current state conservator of Nancy Golin

	3. H. DEAN STILES, 
	Defendant, Lead Attorney, Office of Legal Affairs, Department of Developmental Disabilities, State of California, lead attorney for DDS in Nancy Golin’s case.

	4. S. KIMBERLY BELSHÉ, 
	Defendant, Secretary, Health and Human Services Agy., State of California, supervising Department of Developmental Services

	5. ARNOLD SCHWARZENEGGER,
	Defendant, Governor, State of California, direct supervisor of HHS and DDS

	6. COUNTY OF SANTA CLARA, and SANTA CLARA COUNTY BOARD OF SUPERVISORS
	Defendant, supervisor of  County defendants Buckmaster, Street, Greenwood, Hey, Duong, and Office of Public Defender and Office of District Attorney

	7. JAMIE BUCKMASTER, 
	Defendant, Program Manager, Santa Clara County Adult Protective Services

	8. MARY GREENWOOD
	Defendant, County Public Defender, Santa Clara County, supervisor of Street and head of County Office of Public Defender

	9. MALORIE M. STREET
	Defendant, Deputy Public Defender, Santa Clara County Office of Public Defender, appointed to represent Nancy Golin in probate court

	10. JACQUI DUONG  
	Defendant, Office of County Counsel, Santa Clara County, concurred  with Hey, County, Kratzer, Buckmaster during unlawful seizure of Nancy Golin 

	11. RANDY HEY
	Defendant, Dpty. District Attorney, Santa Clara County, Office of District Attorney, prosecuted Golins at DDS’ behest

	12. SAN ANDREAS REGIONAL CENTER, INC.
	Defendant, pursued conservatorship of Nancy Golin and acts as “acting arm” of state in conservatorship

	13. SANTI J. ROGERS
	Defendant, Director of San Andreas Regional Center, the acting arm of DDS for conservatorships in a four county South Bay area

	14. MIMI KINDERLEHRER, 
	Defendant, Regional Manager, for Defendant San Andreas Regional Center, Inc., supervising Nancy Golin’s state conservatorship

	15. TUCKER LISKE
	Defendant, District Manager for Defendant San Andreas Regional Center, Inc., directly supervising Nancy Golin’s state conservatorship

	16. LISA WENDT, R.N.,
	Defendant, Staff Nurse for Defendant San Andreas Regional Center, Inc., directly supervising Nancy Golin’s health care in state conservatorship

	17. NANCY J. JOHNSON
	Defendant, Partner in San Jose law firm of Berliner-Cohen, Attorney for Acting Conservator, Defendant San Andreas Regional Center, Inc., in Nancy’s Golin’s conservatorship

	18. CITY OF PALO ALTO
	Defendant, Municipal supervisory authority  over Palo Alto Police Department and Defendant Lori Kratzer, Detective, and other Does

	19. LORI KRATZER
	Defendant, Former Detective, Palo Alto Police Department, in Golin’s case, now witness assistant for FBI in San Francisco

	20. EDNA MANTILLA, dba EMBEE MANOR
	Defendant, Owner and proprietor of Residential Care Facility, Embee Manor, where Nancy was first taken and housed after Stanford from December 2001, until January 2004.

	21. ROSELILY TALLA, ANSELMO TALLA, dba TALLA HOUSE
	Defendants, Married partners and co-owners of Talla Care Homes, Residential Care Facility where Nancy is currently housed since January 2004.

	22. STANFORD  HOSPITAL AND CLINICS, INC.
	Defendant, Palo Alto, Stanford University teaching hospital, where Nancy was first taken and is currently being seen.

	23. GEORGIANNA LAMB
	Defendant, former temporary conservator and “advocate” appointed by San Andreas Regional Center,  for Nancy Golin

	24. MARVIN P. MASADA
	Defendant, primary care doctor for Nancy Golin, working for SARC since 2002.
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___________________________________
  Date:___________________________
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CERTIFICATION OF WORD COUNT

I, Jeffrey R. Golin, hereby declare:

1. I am lead plaintiff in the above cited matter, initially filing this petition concurrently with the application of attorney Gerard W. Wallace, Esq. (N.Y. SBN 2870467). Mr. Wallace was approved and appeared as counsel pro hac vice in this cause before the Sacramento County Superior Court Unlimited Civil Division and continues to represent us. Mr. Wallace continues to be associated with California attorney Geoffrey V. White (SBN  68012) in San Francisco. Mr. Wallace was precluded from filing this petition in his own name before being accepted to appear as counsel pro hac vice by this court of appeals.

2. In reliance on the word count function of the Microsoft Word computer program, I hereby certify that this Petition, including footnotes, but excluding the cover, tables, certifications, the proofs of service and the exhibits is 13,778 words. The word limit for petitions for writs of mandate is 14,000 words, including footnotes but excluding tables, certificates and attachments governed by CRC Rule 56(a)(1) TA \l "CRC Rule 56(a)(1)" \s "CRC Rule 56(a)(1)" \c 4 , CRC Rule 14(c)(1) TA \l "CRC Rule 14(c)(1)" \s "CRC Rule 14(c)(1)" \c 4 , and CRC Rule 14(c)(3) TA \l "CRC Rule 14(c)(3)" \s "CRC Rule 14(c)(3)" \c 4 .

Dated:______________________________         ____________________








Jeffrey R. Golin

CERTIFICATION OF TIMELINESS OF PETITION

I certify that this petition is timely filed on or before November 13, 2006, by virtue of two statutory authorities governing each of the two causes of action under this petition.  Under Cal. Code Civ. Proc. §400 TA \l "Cal. Code Civ. Proc. §400" \s "Cal. Code Civ. Proc. §400" \c 2 , a party aggrieved by a grant of a motion to transfer venue is required to file a petition for writ of mandate to vacate the Order within 20 calendar days of the entering and service of the Order.  That Order was entered on October 15, 2006, (Exhibit L) and this was the date agreed upon as the date governing the commencement of this time period. Cal. Code Civ. Proc. §400 TA \s "Cal. Code Civ. Proc. §400"  also provides for an additional extension of 10 days by the superior court if applied for within the original 20-day period.  

On October 27, 2006, within the original 20 day period, plaintiffs’ ex parte motion was granted by the court below, Hon. Roland Candee, PJ, extending the time to file any writ according to §400 by an additional 10 days, to a due date certain of November 10, 2006 (Exhibit Q).  This date fell on Friday, Veterans’ Day, which was a court holiday; thus the effective due date was automatically extended to Monday, November 13, 2006, the date of this filing.

The timeliness of the second cause of action, the November 2, 2006 Order granting defendants’ ex parte petition for vacating or staying Mrs. Golin’s Guardian ad litem appointment, is governed by §1088 TA \l "Cal. Code Civ. Proc. §1088" \s "Cal. Code Civ. Proc. §1088" \c 2  requiring a filing within 10 days.  The minute order taking judicial notice and annulling Mrs. Golin’s appointment without prejudice was issued by the McMaster court below on November 2, 2006 (Exhibit R). The due date for that petition is Sunday, November 12, 2006. No formal order was issued so far.  In an abundance of caution, petitioner claims this date at a minimum of the time period for commencement of this action.  Thus, both of these causes are filed in time.

Dated:______________________________         ____________________








Jeffrey R. Golin


TABLE OF QUESTIONS PRESENTED

We can find no case that deals with these precise questions and thus believe that this is an important case of first impression deserving appellate review.

ISSUE #1: Did the legislature intend that the §396b(d) “ends of justice”, provision should not apply to transfers into non-neutral venues, where plaintiffs must then plead a §397(b) removal in the same court that they allege is non-neutral?

ISSUE #2:  Is the answer requirement in 396b(d) applicable only to the “convenience of witnesses” provision, and not to the “ends of justice” provision?

ISSUE #3: In a cause of action alleging negligence and abuse by the conservator/defendant, may the conservator successfully invalidate the appointment of a guardian ad litem by invoking the conservator’s adequacy as the protector of the conserved incompetent?
DECLARATION REGARDING TRANSCRIPT (CRC Rule 56)

I certify that there is one proceeding that was reported on record.  The other proceedings were held in chambers or were conducted ex parte off record. The proceeding that was reported was on September 19, 2006, in Department 47, 9:30 a.m., Judge Roland Candee presiding. The hearing was approximately 15 minutes.  I phoned the court reporters’ office (916) 874-5781 on or about November 8, 2006 on advice of counsel that the transcript needed to be provided regardless of its relevance. I was informed by phone by a clerk at the court reporter’s office that Casey Vestito (916) 874-7231 was the reporter for this hearing, and I called her and left a message on her voicemail a few minutes later. I have not received an answering call yet.  It was therefore not possible to obtain the transcript in time for filing this petition. As soon as the transcript is procured, it will be amended into the record. 

Dated:______________________________         ____________________








Jeffrey R. Golin
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 PETITION FOR WRIT OF MANDATE/PROHIBITION 
AND PETITION FOR TEMPORARY STAY PENDING REVIEW
NEXT COURT DATES:

November 13, 2006, Transfer of venue may proceed (CCP §400) unless stayed
STAY REQUESTED (Rule 49.5(a))

No next court dates calendared

1) Stay of November 2, 2006 ex parte Order annulling Hon. Michael Kenny’s August 18, 2006 appointment of Guardian Ad Litem (Hon. Loren E. McMaster) (Cal. Code Civ. Proc. §400) (Exhibit W)

2) Stay of October 10, 2006 Order transferring venue to Santa Clara County Superior Court (Hon. Roland Candee) after November 10, 2006 (Exhibit O)


NOTICE AND PETITION FOR WRIT OF MANDATE/PROHIBITION AND 
PETITION FOR TEMPORARY STAY PENDING REVIEW
TO THE HONORABLE PRESIDING JUSTICE AND HONORABLE ASSOCIATE JUSTICES OF THE THIRD APPELLATE DISTRICT OF THE STATE OF CALIFORNIA:

Petitioners JEFFREY R. GOLIN, ELSIE Y. GOLIN AND NANCY K. GOLIN, hereby respectfully petition this Honorable Court to issue a writ of mandate/prohibition commanding Respondent Superior Court of the State of California, County of Sacramento to:

1) vacate Hon. Roland L. Candee’s October 15, 2006 Order (Exhibit O) transferring venue from Sacramento County Superior Court to Santa Clara County Superior Court, 

2) vacate Hon. Loren E. McMaster’s November 2, 2006 Order (Exhibit W) annulling Hon. Michael P. Kenny’s August 18, 2006 appointment of ELSIE Y. GOLIN (Exhibit D) without prejudice as guardian ad litem for NANCY K. GOLIN, 

3) reverse Order (Exhibit O) requiring petitioners to pay transfer fees or costs, ordering them to be paid for by the plaintiffs

4) issue a temporary stay of these Orders pending review.

By this petition, Petitioners hereby allege:

PROCEDURAL SUMMARY

1. Petitioners are JEFFREY R. GOLIN, ELSIE Y. GOLIN and NANCY K. GOLIN  (“Nancy”) (collectively the “Golins”), who are respectively natural father, mother and adult autistic daughter. Parents Jeffrey and Elsie caringly and competently raised their developmentally disabled daughter from birth until age 31. Petitioners allege that a state limited conservatorship of the person of Nancy was obtained by these defendants by fraud upon the courts and deprivations of due process, in Santa Clara County Probate court
 and the Sixth District Court of Appeals as alleged in plaintiffs’ Verified Amended Complaint (Exhibit B), and that the state conservator had misapplied statutory authority, abusing their powers. Nancy was determined to be harmless and could not thereby legally be involuntarily conserved.  Since 2001, plaintiffs allege Nancy has suffered severe injuries, crippling debilitations, caregiver abuse and neglect, and outrageous deprivations of her and her family’s rights.  

2. In this lawsuit for damages and injunctive relief, filed in Sacramento County Superior Court on April 26, 2006, and amended before effective service on August 22, 2006 (Exhibit B) plaintiffs alleged seventeen constitutional and tort causes of action against defendants, including denial of Fourth Amendment protection from unreasonable search and personal seizure, denial of First Amendment liberty interest in Familial Association, Denial of Fifth Amendment due process, extended to the states by the Fourteenth Amendment, Fraud-Forgery-Misrepresentation, Obstruction of Justice, Common Law Conspiracy of State Officials to Deny Civil Rights, negligent and intentional infliction of emotional distress, breach of statutory duty, breach of Title II of ADA, negligence, abduction and wrongful imprisonment, slander and defamation of character, malicious prosecution, wrongful termination, chemical assault and battery, and civil elder and dependent abuse.

3. Because some of the defendants reside in Sacramento County, opening venue is deemed proper by Cal. Code Civ. Proc. §395(a).  The court failed to understand the basic structure of these venue statutes when it granted County’s motion to transfer and denied reconsideration and a countermotion to retain venue (Exhibits O, S).

4. Defendant County of Santa Clara filed a noticed motion (Exhibit A) on July 24, 2006, before service of summons, answer or demurrer, to remove venue to Santa Clara County, erroneously pleading that the opening venue was improper, claiming authority under  TA \l "Cal. Code Civ. Proc. §394(a)" \s "Cal. Code Civ. Proc. §394(a)" \c 2 §394(a). Defendant County refused to stipulate to a compromise transfer to closer neutral venue proposed by Plaintiffs to San Francisco County (Exhibit G).  Petitioners opposed County’s motion to remove venue on the grounds of local bias in the proposed transferee court, under  TA \l "Cal. Code Civ. Proc. §397(b)" \s "Cal. Code Civ. Proc. §397(b)" \c 2 §397(b), trumping §394(a) (Exhibit G).  Plaintiffs’ opposition of the tentative ruling came up in Department 47, Hon. Roland Candee presiding, on September 18, 2006, granting defendants’ motion to remove the cause to Santa Clara County (Exhibit O). Judge Candee improperly ordered the plaintiffs to pay transfer fees under §399 (Exhibit O) TA \l "Cal. Code Civ. Proc. §399" \s "Cal. Code Civ. Proc. §399" \c 2 , based on its mistaken belief argued by the County of Santa Clara (Exhibit A) that opening venue was improper, despite §395(a). The court suggested that venue neutrality under §397(b) could only be brought up again by Plaintiffs once the matter was transferred to Santa Clara County (Exhibits O, S)).

5.  Plaintiffs’ pro bono attorney, Gerard W. Wallace of Albany Law School, New York, was granted permission to appear pro hac vice in the court below by Hon. Loren McMaster on August 9, 2003 (Exhibit C).  With an attorney now representing the parents, mother ELSIE Y. GOLIN finally could be granted formerly denied standing to represent her daughter NANCY K. GOLIN ex parte as guardian ad litem by Hon. Michael P. Kenny, August 18, 2006 (Exhibit D), as a routine procedural matter, to protect Nancy’s legal interests (Exhibit E). This was necessitated by the conflicts of interest in this case between Nancy and her state conservators self-evident by the fact that the conservators are charged as defendants (Exhibit D).

6. Plaintiffs served timely and effective summons of the Amended Complaint on all defendants on August 24, 2006.  Two of the defendants (Talla and Lamb) filed general denials within 30 days of service, and none have filed answers or demurrers.

7. On September 8, 2006, Plaintiffs filed a noticed motion (Exhibit F) to grant powers to ELSIE Y. GOLIN necessary to carry out her responsibilities to the court to investigate and report, to be heard on September 29, Hon. Loren E. McMaster presiding.  Their motion was supported by an affidavit of a witness to the Golins’ visits with their daughter, John R. Lehman (Exhibit H). On September 15, County defendants attempted to improperly file an ex parte motion with Judge McMaster to vacate Mrs. Golin’s GAL appointment (Exhibit J).  Plaintiffs successfully opposed this motion (Exhibit K) on the grounds that there was no showing of irreparable harm justifying ex parte relief (CRC Rule 379(g) TA \l "CRC Rule 379(g)" \s "CRC Rule 379(g)" \c 4 ), and Judge McMaster ruled that the motion if heard should be by noticed motion, pending settling of the venue transfer question (Exhibit L).   

8. Plaintiffs filed a timely noticed motion to reconsider the change of venue on October 2, 2006, and a proper noticed countermotion to retain venue under  TA \l "Cal. Code Civ. Proc. §396b(d)" \s "Cal. Code Civ. Proc. §396b(d)" \c 2 §396b(d), “ends of justice are served” provision by retaining venue in a neutral court. Plaintiffs urged that the legislative intent of the answer requirement of §396b(d) could be inferred to apply only to the convenience of witnesses, not to ends of justice served, since in the latter case, it could have no other conceivable legislative purpose (Issue #2, Questions Presented). 

9. Plaintiffs’ ex parte motion for stay of transfer was denied on October 10, 2006.  The court denied the stay and formally entered the transfer order on that date. The motion to reconsider and countermotion to retain venue came up on October 24, 2006, and the court again denied both motions (Exhibit S).

10. On October 29, 2006, the court granted Plaintiffs’ ex parte motion for a ten-day extension of time to file a writ of mandate in this court provided by §400 TA \l "Cal. Code Civ. Proc. §400" \s "Cal. Code Civ. Proc. §400" \c 2 , extending it to November 10, 2006 (Exhibit T).

11. Subsequently Mrs. Golin applied the limited GAL powers already granted her to request medical records previously denied her by Defendant SAN ANDREAS REGIONAL CENTER (“SARC”) for several years, and proceded to request these records from several hospitals from their Release of Information departments where Nancy was brought for emergency hospitalization which were unavailable before.  These records revealed ongoing abuse and neglect to Nancy (e.g., Exhibit R).  These revelations were opposed by these defendants out of fear as to what Mrs. Golin might find, causing their emergency ex parte motion to remove Mrs. Golin from her appointment (Exhibit U). 

12. This ex parte motion came up in Judge McMaster’s Law and Motion department on November 2, 2006. SARC attempted to bring the exact same ex parte motion brought by the County on September 15, 2006, supported by the County, to remove Mrs. Golin’s GAL appointment. Hon. Loren E. McMaster inconsistently granted the renewed motion “annulling” the appointment (Exhibit W).  Judge McMaster failed to remember the reasons he had refused to grant the first motion by the County (Exhibit L) on September 15, 2006, because moving parties had failed to make a proper showing of irreparable harm by a party with direct personal knowledge justifying ex parte relief ( TA \l "CRC Rule 379(g)" \s "CRC Rule 379(g)" \c 4 CRC Rule 379(g)).  His grant was based on an improper instant request for judicial notice (RJN) ( TA \l "Cal. Evid. Code §453(a)" \s "Cal. Evid. Code §453(a)" \c 2 Cal. Evid. Code §453(a)).

13. The papers for the ex parte hearing to annul Mrs. Golin’s GAL Order (Exhibit U) were not served on the plaintiffs until past hearing time, and thus plaintiffs had no opportunity to object or reply in opposition to SARC’s motion. Plaintiffs were only able to offer their countermotion without being able to respond to the defendants. The court refused to hold a hearing on either the GAL order or the RJN motion even though all parties were present and represented. 

14. The court agreed with SARC’s erroneous reasoning that the GAL appointment was improper because there was no notice to the adverse parties giving them an opportunity to object (Exhibit W). These objecting defendants lacked statutory standing to object in the first place.  SARC claimed that this represented “subterfuge” by the plaintiffs (Exhibit U), even though there obviously could be no statutory requirement whatever to submit a plaintiffs’ GAL appointment to defendants for approval. 

15. Strangely, County Defendants had also contended that Mrs. Golin’s Guardian ad litem was unnecessary since SARC stood ready and able to represent Nancy Golin (a plaintiff) themselves, (Exhibit J). This is impossible, an absurdity. How can a defendant be allowed to represent a plaintiff against themselves in a lawsuit or select a straw adversary, ignoring the prima facie conflict of interest?

16. By this time, Mrs. Golin has proven herself by vigorously, properly and adequately employing her limited powers to expose previously concealed serious caregiver abuse and neglect, proving that the defendants and not the plaintiffs exposed Nancy to immediate and irreparable harm. SARC’s motion (Exhibit U) transparently attempted to stop Mrs. Golin’s proper investigation and obstruct justice, by once again denying Nancy any independent legal representative.

FIRST CAUSE OF ACTION, ORDER TRANSFERRING VENUE TO NON-NEUTRAL SANTA CLARA COUNTY

17. Plaintiffs allege here that any lawsuit against the combination of these entrenched, prominent, prestigious and influential Santa Clara County defendants in Santa Clara County Superior Court inevitably will be infected with local bias in the defendants’ favor. This inevitability results from their disproportionate credibility relative to the plaintiffs’ credibility. The problem with bias is not due to the courts’ conscious decisions, but due to the territorial advantages inherent with local defendants who have “circled the wagons” and who, in toto, are a greater adversary than the prodigious sum of their parts would dictate. It is not necessary to allege endemic “corruption” or “conspiracy” in these courts.  We contend that a conceptual bias would exist even in the most ethical of local courts, even if consciously resisted.  Yet, the record also proves this bias is not caused solely by inherently passive conditions, but aided actively by the defendants who have continually exerted their overarching influence over the course of past proceedings to conceal fraud.  In sum, they are enabled by the paramount trust afforded to them to continue without scrutiny in the current venue, and will be enabled to continue without scrutiny in subsequent proceedings, if they succeed in removing these causes of action to their home territory.  

18. It is reasonable beyond the necessity of proof to assume that any jury pool also would inevitably be tainted with local bias, not necessarily against the plaintiffs (although that could be argued, too), but more significantly in favor of these defendants.  While it would be unclear if such bias would pervade proceedings against any one of these defendants, the combination of all of these prominent defendants acting in concert acts to create a presumption of innocence with reasonable judges and juries, which naturally inclines them to a state of denial when confronted with factual allegations of wrongdoing such as these. 

19. In addition, plaintiffs argue that local bias is aided by institutional bias in these courts.  Courts, judges and juries regularly presume these institutional defendants to be more credible and capable by virtue of their prestige, training, position and specialization than mere parents who in most cases lack any certificates of formal higher education in social work, for example. What can mere parents know faced with such presumed local expertise? Independent critical thinking among judges and juries is easily blinded by such presumptions of credibility. 

20. The court below erred by agreeing with County defendants preferring a literal interpretation of County’s construction of the mandatory language of §394(b) (Exhibits A, O, P, S), despite that this “conflicted with, warped and frustrated the legislative purpose of §394(b)” tilting the purpose of avoiding local bias favoring local government entities and corporations as against outsiders on its head.  The courts must always look to the legislative intent when construing these intertwined and often conflicting mixed venue statutes. The court below erroneously held to an impossible standard of adequacy of proof of bias rather than deriving reasonable inferences from the complaint shown (Exhibit B). It failed in its duty to consider and treat Petitioners’ Verified Amended Complaint (Exhibit B) as an affidavit and adequate showing in their support that went to the very heart of their case and showed adequate inferences of bias. 

21.  This writ under §400 TA \s "Cal. Code Civ. Proc. §400"  is the only method available to petitioners to obtain a stay and review of an Order to transfer venue. Section 1086 is the only method available to vacate the order annulling Mrs. Golin’s GAL appointment within the time period prescribed for transfer of venue by §399, and thus there exists no right to appeal either Order and there is no other plain, speedy or adequate remedy in the law within the time period allowed for appeal of a motion to transfer by the party aggrieved by the Order.

SECOND CAUSE OF ACTION: ORDER ANNULLING APPOINTMENT OF MRS. GOLIN AS GUARDIAN AD LITEM

22. The November 2, 2006 ex parte Order of Judge McMaster annulling Judge Kenny’s GAL Order without prejudice in Sacramento (Exhibit W) was improperly granted because of several fatal statutory due process procedural errors.  Judge McMaster did not just revoke the Order of another judge in his same court; he annulled it (without prejudice in the transferee court). Judge McMaster lacks discretion to override these statutory procedural protections, and there are no exceptions.

23. First, the court below improperly took instant judicial notice urged by SARC (Exhibit U) of the disputed orders of the 2003 Santa Clara County Superior Court conservatorship appointment, not merely for the existence of the order but as extrinsic evidence of the truth of the matter. No notice was given whatever to the plaintiffs to allow them to object, contrary to the requirements of Cal. Evid. Code §453(a) TA \s "Cal. Evid. Code §453(a)"  (“…Gives each adverse party sufficient notice of the request, through the pleadings or otherwise, to enable such adverse party to prepare to meet the request…”) On the perceived strength of this extrinsic and disputed opinion, the McMaster court annulled Judge Kenny’s appointment of Mrs. Golin without any advance notice by the defendants. 

24. Second, the motion improperly and inconsistently granted a previously denied ex parte relief (Exhibit L) without any proper showing of immediate and irreparable harm necessary to justify ex parte relief (CRC Rule 379(g)). SARC failed to proffer the required declaration that the same motion was presented once before to this court and denied on the grounds of no emergency, affirming what circumstances have changed to justify reconsideration. The claims intended to justify ex parte relief were generalized and conclusory, without specificity.  There was, again, no emergency other than defendants desperation implying that Mrs. Golin’s continuing investigation might go too far, that she was abusing her powers by carrying out duties that SARC did not like to have exposed, intruding on their blanket of secrecy, and the danger if Mrs. Golin was not stopped immediately, or inter alia they alleged there might be a revelation that could cause them to lose custody (Exhibit U).  This was the harm that SARC deemed irreparable in and of itself, without any showing of fact. If such a feared showing was known to SARC to be possible, given enough investigation, it demonstrated the exact opposite, an open admission of some suppressed knowledge of risk to SARC adverse to the interests of Nancy.  The only affidavit offered was that of the counsel for the defendant, who lacked direct personal knowledge other than what his clients had alleged. 

25. Thirdly, Judge McMaster erred because it failed to understand that there is not and could not be any statutory or case law authority granting defendants standing to object to a plaintiffs’ guardian ad litem or requiring them to be notified in order to give them a chance to object in a case where an incompetent plaintiff requires a representative. Plaintiffs’ overconfidence that they may continue as usual to direct the course of any litigation against themselves by virtue of their control of one of the plaintiffs displays an undue reliance in their “network” of influential co-defendants. 
26. The moving papers supporting SARC’s petition (Exhibit K), which included the request for judicial notice, were delivered to the court and the plaintiffs in the waiting room ½ hour after the hearing scheduled at 9:00 a.m., and no hearing or argument in chambers was allowed by Judge McMaster, citing that oral argument was not a right in an ex parte hearing. The ruling was decided on the moving papers alone. However, opposition to a request for judicial notice is a right.  The ruling discloses no reasoned argument showing that the judge even considered the opposition papers of the plaintiffs. The plaintiffs therefore had no opportunity to object to the motion on the alleged grounds whatever, and they certainly intended to object to it on a number of grounds. 

27. If all the findings of the disputed Martin opinion were true, and we are certain none are true, it would not disqualify Mrs. Golin from performing her duties as guardian ad litem.  The Martin opinion is totally irrelevant to the requirements of being a legal advocate or about what the parents allegedly did or did not do 25 years ago. It is about what the defendants did.  First, the opinion is three years old, and regardless of what circumstances did or did not exist before, they could conceivably have changed in that time.  

28. There was no abuse or misrepresentation of Mrs. Golins’ powers as SARC alleged.  The court failed to understand the scope of these powers or responsibilities and refused to grant oral argument that would have informed the court.  Mrs. Golin exercised her powers as Nancy Golin’s personal representative to obtain previously denied hospitalization records proving fraud, abuse and neglect through misuse of SARC’s conservatorship powers.  An orthopedic doctor at Kaiser Hospital in Santa Clara who viewed the new radiological evidence expressed his concern to the parents that Nancy is not safe in the custody of the present caregiver, and believed she should be receive a welfare check at the emergency room which could lead to her being placed in emergency protective custody. 

29. There is no evidence offered that Mrs. Golin has abused her powers but has done what she has always done and acted as an responsible representative of her daughter’s legal rights.  Indeed, no allegations were made that she has done her job inadequately, or that there are findings of her incompetence, but the concern may be that she has done it too well. She is entitled to a release of all of the patients’ records according to Cal. Evid. Code §§1158 TA \l "Cal. Evid. Code §1158" \s "Cal. Evid. Code §1158" \c 2 , 1013(b) TA \l " Cal. Evid. Code §1013(b)" \s "Cal. Evid. Code §1013(b)" \c 2 , 1035.6(b) TA \l "Cal. Evid. Code §1035.6(b)" \s "§1035.6(b)" \c 2 , 1037.4(b), 993(b), 953, Cal. Welf. & Inst. Code §§5328 TA \l "Cal. Welf. & Inst. Code §5328" \s "Cal. Welf. & Inst. Code §5328" \c 2 , 5541 TA \l " Cal. Welf. & Inst. Code §5541" \s "Cal. Welf. & Inst. Code §5541" \c 2 , upon the presentation of the request, yet SARC represented through their papers that this use of her GAL powers was abusive. SARC argued without supporting authority that Mrs. Golin’s powers were limited to representing Nancy in litigation, and that she was misrepresenting her powers to medical providers by requesting these records.  How Mrs. Golin could be expected to fulfill her duties to represent Nancy in litigation while being denied evidence is unclear.

30. Without a legal representative, the causes of action for Nancy cannot go forward and her most basic civil rights will continue to be violated. 

NECESSITY FOR TEMPORARY STAY PENDING REVIEW

31.  Without a stay of the order vacating Mrs. Golin’s Guardian Ad Litem appointment, there is a danger that irreparable harm could come to Nancy Golin out of retaliation as has already been threatened by SARC, lack of supervision and caregiver abuse, and as a result of Nancy’s removal from the premature cessation of Mrs. Golin’s advocacy and access to investigatory assurances. During the initial stages of investigation, certain worrying investigatory pathways surfaced that must not prematurely be stopped for Nancy’s sake.  Whatever is making the state so desperately nervous that they have filed motions to vacate Mrs. Golin’s appointment without cause four times ex parte even before service, and not once on a noticed motion basis, must be pursued.

32. Cal. Code Civ. Proc. §399 stays transfers of venue in the Superior Court within the time allotted to file a Writ of Mandate provided by §400.  The time provided for transfer is agreed to be November 10, the filing date of this petition. The clerk thus may begin transfer almost immediately without a temporary stay pending review. Plaintiffs request that this court issue an immediate temporary stay of the transfer date pending review, and stay the order to pay transfer fees and costs. 

33. The plaintiffs ask that the order incorrectly requiring them to pay transfer fees and costs be reversed, because §399 requires a plaintiff to pay if the opening venue is improper, but the opening venue was proper according to §395(a), a fundamental misunderstanding (Exhibits G, M, O, S). If the opening venue is proper as it is here under §395(a), then under §399 the moving party seeking to remove is required to pay the fees. Thus, Judge Candee should have ordered the defendants to pay the transfer fees, not the plaintiffs. The dollar amount of the transfer fees and costs is still undetermined but they could be considerable.  If the transfer fees are not paid in time, §399 provides possible sanctions in the form of dismissing the case in the transferee court.

34. If the writ is granted without a stay, the case would merely return to Sacramento County, and all the work in Santa Clara County would have to be redone.  A transfer to Santa Clara County during the consideration of this petition without a stay could result in substantial prejudice arising from any interim orders and effort to seek another transfer to a neutral county there in what plaintiffs allege is not a neutral county. Because of defendants’ influence there, a new motion to transfer venue to a third mutually agreeable neutral venue and a new motion to reappoint Mrs. Golin as guardian ad litem could face a heightened risk, shutting down the case before a writ review is completed here.

35. Petitioner asks for an order staying the transfer of venue to Santa Clara County pending final determination of issues herein, and staying the order annulling the appointment of ELSIE Y. GOLIN as guardian ad litem, and the improper taking of judicial notice.

NECESSITY FOR ISSUANCE OF WRIT

A Writ of Mandate must issue as provided by §1086 TA \l "Cal. Code Civ. Proc. §1086" \s "Cal. Code Civ. Proc. §1086" \c 2 , because based on the foregoing, there is not a plain, speedy, and adequate remedy, in the ordinary course of law. No prejudice attaches to defendants by the granting of this stay, but substantial prejudice adheres to the plaintiffs requiring a substantial and unnecessary burden, and placing the conservatee Nancy Golin indefinitely in possible risk of harm and abuse.

The attached Memorandum of Points and Authorities and Exhibits are incorporated herein by reference.

RELIEF REQUESTED

WHEREFORE, Petitioners pray at a minimum that:

1. A temporary stay of all proceedings and orders pending the consideration of this petition and writ.

2. A Writ of Mandate issue orders under seal of this court commanding Sacramento County Superior Court to vacate its Order granting defendants’ motion to change venue to Santa Clara County;

3. A Writ of Mandate issue orders under seal of this court commanding Sacramento County Superior Court to vacate its order annulling the appointment of Elsie Y. Golin as guardian ad litem.

4. Judicial Notice taken by the Judge McMaster on November 2, 2006 should be vacated as to the extrinsic evidence of the truth of the matter.

5. Any transfer costs are to be paid by the moving party seeking removal, not the plaintiffs.

6. The Court awards Petitioners their costs

7. This Court grant such other relief as may be deemed just and proper.

Respectfully submitted, this 13th day of November, 2006

_________________________________

Jeffrey R. Golin
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IN THE COURT OF APPEAL FOR THE STATE OF CALIFORNIA
THIRD APPELLATE DISTRICT
 MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF PETITION FOR WRIT OF MANDATE/PROHIBITION and PETITION FOR STAY 

INTRODUCTION

NATURE OF THE CASE

This case involves a civil lawsuit for damages and injunctive relief brought by JEFFREY R. GOLIN, ELSIE Y. GOLIN and NANCY K. GOLIN against the Directors of state agencies for the developmentally disabled, CLIFFORD B. ALLENBY and THERESE DELGADILLO, various of their employees and supervisors, local SANTA CLARA COUNTY governmental entities and officials, CITY OF PALO ALTO and individual police, STANFORD HOSPITAL, SAN ANDREAS REGIONAL CENTER (“SARC”), various doctors, care home providers, and other persons and Does.  

This case was caused by the improper and illegal personal seizure of the Golins’ adult autistic disabled daughter NANCY K. GOLIN (“Nancy”) from her family on November 15, 2006 by police in Palo Alto, California, in violation of the Fourth Amendment without warrant, emergency or probable cause. Two weeks later, after the parents went to the press, police arrested and falsely charged the parents with felony abuse and neglect. The parent-petitioners bailed out immediately. They were maliciously prosecuted for 14 months after showing proofs of lack of probable cause, before their criminal charges were cleared (Exhibit B).  The parents contend the record shows the charges were fraudulent and fabricated, designed to buy time to help the state get conservatorship of Nancy. Nancy was severely abused and neglected and suffered repeated injury and drugging in the residential care facilities where she was illegally placed. Her injuries included fractures, esophageal lesions and hernias, denial of emergency medical care, status epilepticus, neurological impairment from drugs, dental neglect, emotional abuse, and several near-death emergency hospitalizations due to caregiver neglect and medical malpractice.  

After being in unlawful state custody for two years, Nancy was subsequently conserved by the state of California, CLIFFORD B. ALLENBY, Director of Department of Developmental Services (“DDS”), in a biased and fundamentally unfair court trial lasting 3 weeks before a Santa Clara County probate judge, Hon. William F. Martin.  Martin supposedly applied a clear and convincing standard, although not one significant finding of fact bore any relationship to the evidence shown. Parents challenged Martin’s disputed findings, claiming they were based on predisposition, institutional bias and fraud by defendants upon the court, October 19, 2003.  Review of abuses of discretion either by appeal or annual review in Santa Clara County Superior Court or in the Sixth District Court of Appeals were blocked by permitted actions of defendants. To date, no court has allowed the Golins’ substantial damages or civil rights claims be heard on their merits.  The plaintiffs have been forced to have supervised visits with each other for five years, notwithstanding that defendants have made no showing of cause for justifying restrictions, and SARC’s powers to limit social contacts are purely discretionary for SARC, despite not having been ordered by a court.

Defendants here have proceeded for five years on the shaky presumption that their conservatorship and their influence and connections in Santa Clara County makes them lawsuit-proof, stripping Nancy Golin of any and all possible relief and removing standing for her family to fairly represent Nancy’s damages claims and injunctive relief.  The Golins allege attaining the conservatorship is defendants’ central motivation, even underlying the criminal charges.  Using their conservatorship powers these state actors have counted on blocking all avenues for discovery or litigation against themselves, while they pursue their abusive, lucrative and illegal policies.  So far they have gotten away with it.  Nancy’s rights, personal safety and emotional well-being have been stripped from her without any legal recourse while the parents have been slandered, maliciously prosecuted and defamed by inference as a means of justifying these defendants’ actions. 

SUMMARY OF ARGUMENT

The Golins proceed with this civil lawsuit in the proper opening venue of Sacramento County Superior Court (§395).  ELSIE Y. GOLIN applied and was properly granted appointment as guardian ad litem for NANCY K. GOLIN on August 18, Hon. Michael P. Kenny (Exhibit D).  The Order of appointment was properly affirmed on the affidavit of Golins’ attorney Gerard W. Wallace (Exhibit E) representing that, upon his investigation of the circumstances, he found no conflict of interest between the parents and their daughter (Sac. Sup. Ct. L.R. 10.00(B) TA \l "Sac. Sup. Ct. L.R. 10.00(B)" \s "Sac. Sup. Ct. L.R. 10.00(B)" \c 4 ), and that no other party was available or would be better qualified (Sac. Sup. Ct. L.R. 10.00(A). Mrs. Golin is qualified to defend her daughter’s legal rights, for this case only, in the role of a guardian ad litem.  The Golins fully disclosed to the Kenny court via Mr. Wallace’s declaration in support that Nancy had already been appointed a conservator (Exhibit D).  This different role is statutorily required when the conservator either has a conflict of interest or is unable or unwilling to act (§372(a) TA \s "Cal. Code Civ. Proc. §372(a)" ).  

As defendants, the state conservators cannot be expected to litigate against themselves.  They thus may not represent Nancy in a lawsuit against themselves, contrary to their hopes. To hold otherwise would lead to absurd consequences.  Without the Golins empowered to represent Nancy, Nancy has no legal rights at all.  Judge Kenny’s order (Exhibit D) changed all of that, but Judge McMaster recent order (Exhibit W) revokes all that benefit.  With these guardian ad litem powers, Mrs. Golin in a short time has already unearthed a wealth of records concealed by these defendants that prove abuse and neglect (Exhibits K, L, P).  The defendants sought to vacate Mrs. Golin’s appointment in an determined attempt to stop her investigation cold. 

 [Santa Clara] County Defendants, before answer or demurrer, brought a motion for transfer of venue from this court, Sacramento County Superior Court, to their home venue Santa Clara County Superior Court.  County Defendants, citing County of Orange  v. Superior Court, 73 Cal.App.4th 1189 TA \l "County of Orange  v. Superior Court, 73 Cal.App.4th 1189" \s "County of Orange  v. Superior Court, 73 Cal.App.4th 1189" \c 1  for authority, purport that Plaintiffs’ choice of Sacramento county was improper, and §394, Cal. Gov. Code §955.2 TA \l "Cal. Gov. Code §955.2" \s "Cal. Gov. Code §955.2" \c 2 , denies the court below discretion to refuse their motion, on grounds that the injuries complained of arose mainly in Santa Clara County.  Plaintiffs opposed County defendants’ motion, arguing that opening venue is proper in Sacramento County under the general provisions of §395(a), because the defendants or some of them are domiciled in Sacramento County.  Courts have long held that the discretionary language of §396b(d) or §397(b) overrides the mandatory language of §394(b), citing County of Orange, supra and Paesano v Superior Court of Mono County, 204 Cal.App.3d 17 TA \l "Paesano v Superior Court of Mono County, 204 Cal.App.3d 17" \s " Paesano v Superior Court of Mono County, 204 Cal.App.3d 17" \c 1 , where the “ends of justice” are not served by referring venue to a transferee court that is stained by local bias in favor of prominent and/or influential local defendants such as these. The court below improperly agreed with defendants’ argument that Sacramento County was an improper opening venue despite §395(a), failing to grasp the fundamental understanding that §394(a) TA \s "Cal. Code Civ. Proc. §394(a)"  is a removal statute, not a venue statute. ‘It has been generally accepted that section 394 “provides for removal of a case which is pending in a proper county. It is therefore not a venue statute.” (Colusa Air Pollution Control Dist. v. Superior Court, supra, 226 Cal.App.3d at p. 889.  The court below thereby erroneously required the plaintiffs to pay transfer costs which plaintiffs are only required to pay when the opening venue is a wrong court (Cal. Code Civ. Proc. §399 TA \s "Cal. Code Civ. Proc. §399" ).
After review of an adverse tentative ruling on September 19, 2006 on October 2 Golins filed a timely motion (Exhibit N) to reconsider prior to the entering of an order transferring venue, based on different facts and law (§1008), a countermotion to retain venue (§396b(d)) with memorandum of points and authorities, and an ex parte motion for temporary stay pending resolution. 

Respondent court signed and entered the venue transfer order (Exhibit O) during argument at the ex parte motion to stay on October 10, agreeing to hear the motion to reconsider and countermotion to retain venue as noticed on October 24, relying on County’s affirmance that the stay was moot due to the provisions of CRC Rule 3(d) TA \l "CRC Rule 3(d)" \s "CRC Rule 3(d)" \c 4  extending time for appeal upon a motion to reconsider.  Plaintiffs filed an amended memorandum of points and authorities (Exhibit M) arguing that such a motion could be heard notwithstanding that the court had already signed a transfer order.  The reviewing court is well established to retain limited jurisdiction under circumstances to change, modify or vacate its previous orders during the intering period, until the actual assumption of jurisdiction by the transferee court, (Seth v. Chamberlaine, 41 Md. 186 1874 WL 4758 (Md.) TA \l "Seth v. Chamberlaine, 41 Md. 186 1874 WL 4758 (Md.)" \s "Seth v. Chamberlaine, 41 Md. 186 1874 WL 4758 (Md.)" \c 1 , Moore v. Powell, (1977) 70 Cal.App.3d 583, 138 Cal. Rptr. 914 Cal.App., TA \l "Moore v. Powell, (1977) 70 Cal.App.3d 583, 138 Cal. Rptr. 914 Cal.App.," \s "Moore v. Powell, (1977) 70 Cal.App.3d 583, 138 Cal. Rptr. 914 Cal.App.," \c 1  Badella v. Miller (1954), 275 P.2d 5) TA \l "Badella v. Miller (1954), 275 P.2d 5)" \s "Badella v. Miller (1954), 275 P.2d 5)" \c 1 
The decision of the court below to transfer from a neutral to a non-neutral venue based on a strict literal interpretation of §394(a) TA \s "Cal. Code Civ. Proc. §394(a)"  and Cal. Gov. Code §955.2 TA \l "Cal. Gov. Code §955.2" \s "Cal. Gov. Code §955.2" \c 2  demonstrates that it consistently fails to understand the necessity of liberally construing these often conflicting venue statutes in order to give weight and significance to firmly established legislative purposes that override here. “The legislative purpose will not be ‘sacrificed to a literal construction of any part of the act’”  (Select Base Materials v. Board of Equal. (1959) 51 Cal.2d, 640, 645, 335 P.2d 672 TA \l "Select Base Materials v. Board of Equal. (1959) 51 Cal.2d 640, 645, 335 P.2d 672" \s "Select Base Materials v. Board of Equal. (1959) 51 Cal.2d, 640, 645, 335 P.2d 672" \c 1 ), and “not to be technically warped to defeat a fixed right“, Lundy v. Lettunich, 195 P. 451, Cal.App. 1 Dist.,1920.  The purpose and intent of the statute [§397, subd. 2] is to secure to every litigant the right to a trial of his cause before a fair and impartial tribunal and to provide the procedure whereby such right may be enforced and protected.” (People v. Ocean Shore Railroad, Inc. (1938) 24 Cal.App.2d 420, 423 TA \l "People v. Ocean Shore Railroad, Inc. (1938) 24 Cal.App.2d 420, 423" \s "People v. Ocean Shore Railroad, Inc. (1938) 24 Cal.App.2d 420, 423" \c 1  [75 P.2d 560].)  

A motion against a transferee court alleging bias in that very court is believed on its face to be an uphill battle. The plaintiffs’ suspicion based on past experience is that the case would merely be shut down before any hearing and the jury pool would be tainted in the proposed transferee by local bias.

 Without the moving party meeting their burden of proof showing that the ends of justice would be served by a change of venue, the opening venue under §395 remains proper. (Pesses v. Superior Court, (1980) 107 Cal.App.3d 117, 124, 165 Cal.Rptr. 680, TA \l "Pesses v. Superior Court (1980) 107 Cal.App.3d 117, 124, 165 Cal.Rptr. 680." \s "Pesses v. Superior Court (1980) 107 Cal.App.3d 117, 124, 165 Cal.Rptr. 680." \c 1  the burden [of proof] rests on the party moving for transfer to establish grounds for change of venue, on the theory the plaintiff lays the venue and it is presumptively correct). The general statute §395 provides that “the superior court in the county where the defendants or some of them reside at the commencement of the action” is a proper court for the trial of the action. The burden is on defendant to show that plaintiff selected the wrong court, Stute v. Burinda, 177 Cal.Rptr. 102, Cal.Super.App, 1981 TA \l "Stute v. Burinda, 177 Cal.Rptr. 102, Cal.Super.App.,1981" \s "Stute v. Burinda, 177 Cal.Rptr. 102, Cal.Super.App.,1981" \c 1 ”. 

The County defendants, the moving parties, utterly failed to meet that burden on the ground of any available theory: convenience of witnesses, avoidance of local bias,  TA \l "Westinghouse Electric Corp. v. Superior Court, 17 Cal.3d 259, 551 P.2d 847, 131 Cal.Rptr. 231" \s "Westinghouse Electric Corp. v. Superior Court, 17 Cal.3d 259, 551 P.2d 847, 131 Cal.Rptr. 231" \c 1 Westinghouse Electric Corp. v. Superior Court, 17 Cal.3d 259, 551 P.2d 847, 131 Cal.Rptr. 231), or ends of justice being served. County defendants motion confers advantages of local bias on themselves, not avoidance, based on the local prominence of these defendants.  

County defendants improperly argued the convenience of parties, not witnesses, which can never be used to justify a change of venue (Lieberman v. Superior Court (1987), 194 Cal.App.3d 396, 239 Cal.Rptr. 450 TA \l "Lieberman v. Superior Court (1987), 194 Cal.App.3d 396, 239 Cal.Rptr. 450" \s "Lieberman v. Superior Court (1987), 194 Cal.App.3d 396, 239 Cal.Rptr. 450" \c 1 , and did so prematurely before answer or demurrer, Gordon v. Perkins, 203 Cal. 183, 185, 263 P. 231 TA \l "Gordon v. Perkins, 203 Cal. 183, 185, 263 P. 231" \s "Gordon v. Perkins, 203 Cal. 183, 185, 263 P. 231" \c 1 . On plaintiffs’ countermotion to retain venue on the grounds of §396b(d), identical reasoning to that of §397(c) applies. Until a timely motion for change of venue for the convenience of witnesses is presented, therefore, this county should remain a proper court, and the Order to transfer venue should be vacated. 

LEGAL AUTHORITIES, VENUE CHANGE

I. “MIXED ACTION” CONFLICTING VENUE PROVISIONS REQUIRE STATUTORY CONSTRUCTION INTERPRETING LEGISLATIVE INTENT.

County defendants have mistakenly argued, and respondent court has concurred, for a strict literal interpretation of §394(a) without harmonizing it with the legislative intent or the framework of the entire statutory scheme. Here, plaintiffs allege that the transferee court to which County wishes to transfer this cause is tainted with local bias that favors these prominent and influential governmental entities, corporations and defendants, making a fair proceeding – pre-trial and trial – unlikely, requiring denial on the grounds of §396b(d) on a countermotion to retain venue. County’s literal analysis failed to recognize the long-acknowledged overriding principle of statutory construction requiring inquiry into legislative intent to avoid unintended absurd results. 

“The purpose and intent of the statute [§397, subd. 2] is to secure to every litigant the right to a trial of his cause before a fair and impartial tribunal and to provide the procedure whereby such right may be enforced and protected.” (People v. Ocean Shore Railroad, Inc. (1938) 24 Cal.App.2d 420, 423 TA \l "People v. Ocean Shore Railroad, Inc. (1938) 24 Cal.App.2d 420, 423" \s "People v. Ocean Shore Railroad, Inc. (1938) 24 Cal.App.2d 420, 423" \c 1  [75 P.2d 560].) 

  The main case authority relied upon by County defendants, County of Orange v. Superior Court, 73 Cal.App.4th 1189 TA \l "County of Orange  v. Superior Court, 73 Cal.App.4th 1189" \s "County of Orange  v. Superior Court, 73 Cal.App.4th 1189" \c 1 , concedes what more directly on-point controlling cases (e.g., Paesano v Superior Court of Mono County, 204 Cal.App.3d 17 TA \l "Paesano v Superior Court of Mono County, 204 Cal.App.3d 17" \s "Paesano v Superior Court of Mono County, 204 Cal.App.3d 17" \c 1 ), have held --  that Cal. Code Civ. Proc. §397(b) controls over §394(a) (Id., at 1192, fn 2)-- granting discretion to this court to deny changes of venue to non-neutral venues. County Defendants’ principal case, County of Orange, (Id., at 534) in fact concurs with and cites Paesano: 

“Nothing we say here should be construed as preventing a trial court from exercising its discretion to change venue upon a proper showing under section 397, e.g., convenience of witnesses, or impartial trial. (Paesano v. Superior Court (1988) 204 Cal.App.3d 17, 20-21 [250 Cal.Rptr. 842] [section 397 discretionary language controls over mandatory language of section 394].) (Orange, supra, at 1192-1193) 
Mixed venue cases frequently involve seemingly conflicting results requiring analysis of the entire statutory scheme to determine which statutes are general and which are specific.  Specific provisions override and are exceptions to more general ones.    

It is firmly established beyond the need for multiple citations that:

“The fundamental rule of statutory construction is that the court should ascertain the intent of the Legislature so as to effectuate the purpose of the law.  Moreover, 'every statute should be construed with reference to the whole system of law of which it is a part so that all may be harmonized and have effect.’"  (Select Base Materials v. Board of Equal. (1959) 51 Cal.2d 640, 645, 335 P.2d 672 TA \l "Select Base Materials v. Board of Equal. (1959) 51 Cal.2d 640, 645, 335 P.2d 672" \s "Select Base Materials v. Board of Equal. (1959) 51 Cal.2d 640, 645, 335 P.2d 672" \c 1 )   

To determine the Legislature's intent, the court looks first to the words of the statute.  (Moyer v. Workmen's Comp. Appeals Bd., supra, 10 Cal.3d, 222, 230, 110 Cal.Rptr. 144, 514 P.2d 1224 (1973) TA \l "Moyer v. Workmen's Comp. Appeals Bd., 10 Cal.3d 222, 230, 110 Cal.Rptr. 144, 514 P.2d 1224 (1973)" \s "Moyer v. Workmen's Comp. Appeals Bd.,10 Cal.3d 222, 230, 110 Cal.Rptr. 144, 514 P.2d 1224 (1973)" \c 1 .)   However, the legislative purpose will not be "sacrificed to a literal construction of any part of the act,"  (Select Base Materials v. Board of Equal. (1959) 51 Cal.2d, 640, 645, 335 P.2d 672 TA \l "Select Base Materials v. Board of Equal. (1959) 51 Cal.2d 640, 645, 335 P.2d 672" \s "Select Base Materials v. Board of Equal. (1959) 51 Cal.2d, 640, 645, 335 P.2d 672" \c 1 ).  The language of a statute "should not be given a literal meaning if doing so would result in absurd consequences which the Legislature did not intend (Younger v. Superior Court (1978) 21 Cal.3d 102, 113, 145 Cal.Rptr. 674, 577 P.2d 1014 TA \l "Younger v. Superior Court (1978) 21 Cal.3d 102, 113, 145 Cal.Rptr. 674, 577 P.2d 1014" \s "Younger v. Superior Court (1978) 21 Cal.3d 102, 113, 145 Cal.Rptr. 674, 577 P.2d 1014" \c 1 ). 

“There are no words of subordination in section 397” (see Delgado v. Superior Court, supra, 74 Cal.App.3d at p. 564). “Section 397 unambiguously applies without limitation to any action or proceeding within its terms”. The court explained:

 “If it were true that cases within the mandatory language of section 394 were absolutely excluded from the operation of section 397 (subd. 2), then it would follow that some cases in that category would necessarily be tried in counties where “there is reason to believe that an impartial trial cannot be had.” We are satisfied the Legislature did not intend such a mischievous result.” (boldfaced emph. added) (Delgado, supra)

"[I]t is not only necessary that convenience of witnesses be served, but it is equally essential that the ends of justice be promoted." (Wirta v. Vergona (1957) 155 Cal.App.2d 29, 32, 317 P.2d 78 TA \l "Wirta v. Vergona (1957) 155 Cal.App.2d 29, 32, 317 P.2d 78" \s "Wirta v. Vergona (1957) 155 Cal.App.2d 29, 32, 317 P.2d 78" \c 1 .)

As the California Supreme Court ruled, in Garrett v. Superior Court, 11 Cal.3d 245, 113 Cal.Rptr. 152 Cal. (1974) TA \l "Garrett v. Superior Court, 11 Cal.3d 245, 113 Cal.Rptr. 152 Cal. (1974)" \s "Garrett v. Superior Court, 11 Cal.3d 245, 113 Cal.Rptr. 152 Cal. (1974)" \c 1 :“As we have long held, the purpose underlying the mandatory change of venue provision in [§]394 'is to guard against local prejudices which sometimes exist in favor of litigants within a county as against those from without and to secure to both parties to a suit a trial upon neutral grounds.’ (Finance & Construction Co. v. Sacramento, 204 Cal. 491, 493 TA \l "Finance & Construction Co. v. Sacramento, 204 Cal. 491, 493" \s "Finance & Construction Co. v. Sacramento, 204 Cal. 491, 493" \c 1  [269 P. 167].) (2) “Furthermore, as remedial legislation the section is to be liberally construed ( Id.).” See also, Westinghouse Electric Corp. v. Superior Court, 17 Cal.3d 259, 551 P.2d 847, 131 Cal.Rptr. 231.  This reasoning renders §394 diametrically inapposite to the present case.

II. PAESANO V. SUPERIOR COURT DIRECTLY ON POINT

In Paesano v Superior Court of Mono County, 204 Cal.App.3d 17 TA \s "Paesano v Superior Court of Mono County, 204 Cal.App.3d 17" , it was held through a proper use of statutory construction that that the discretionary language of §397(b) overrides the mandatory literal language of §394 relied upon entirely by County TA \l "Paesano v Superior Court of Mono County, 204 Cal.App.3d 17" \s "Paesano v Superior Court of Mono County, 204 Cal.App.3d 17" \c 1 : 

“The Court of Appeal granted the petition and ordered a writ of mandate to issue directing the trial court to consider and rule on the impartial trial question raised in the motion to change venue. The court held that  TA \s "Cal. Code Civ. Proc. §397" Cal. Code Civ. Proc. §397, subd. 2, contains no language of subordination, and applies without limitation to any cause of action within its terms. Thus, the court held the mandatory language in Cal. Code Civ. Proc. §394, did not exclude the wrongful death action from the operation of Cal. Code Civ. Proc. §397.“(boldfaced emph. added)

It is true as the court below objected, that Paesano deals with the impartial trial provisions of §397(b), and the literal language of §397(b),(c) oddly permits only defendants to challenge venue, but not plaintiffs. However, the same provisions are also found in §396b(d) permitting a plaintiff to move to retain venue under identical provisions, so identical reasoning applies under §396b(d). To find otherwise would misconstrue the intent of the legislature in order to achieve “absurd consequences”. Identical reasoning must be applied to Cal. Gov. Code §955.2 TA \s "Cal. Gov. Code §955.2"  cited by County, to yield it’s mandatory requirements to change venue to priority by virtue of removal §397(b) for unfair trial TA \s "Cal. Code Civ. Proc. §397(b)"  or on countermotion to retain §396b(d) because “then it would follow that some cases in that category would necessarily be tried in counties where ‘there is reason to believe that an impartial trial cannot be had’ and it is doubtful that the ‘Legislature intended such a mischievous result’ (Delgado, supra at 564). 

III. PLAINTIFFS CCP §396b(d) COUNTERMOTION TO RETAIN VENUE INVOKES “ENDS OF JUSTICE” PROVISION WHICH SERVES SAME PUPOSES AS CCP §397(b) “FAIR TRIAL” OR CCP §397(c) “ENDS OF JUSTICE” REMOVAL PROVISION. 

Under §396b(d), a countermotion to retain venue may be granted if either the convenience of witnesses or the ends of justice will thereby be promoted.  The convenience of witnesses cannot apply here because defendants’ motion was prematurely filed before an answer or demurrer has been filed and without the issues being framed, the court cannot judge the relevance of witnesses to be called. In cases where there is reason to believe that a fair proceeding cannot be had, the “ends of justice” provision can be invoked, and is well supported in caselaw. This is a distinct provision and not intermingled because of the alternative conjunction “Or”.  By comparison, §397(c) TA \l "Cal. Code Civ. Proc. §397(c)" \s "Cal. Code Civ. Proc. §397(c)" \c 2  cites them as connected, “…the convenience of witnesses And the ends of justice…” so plainly as drafted by the legislature the “convenience of witnesses provision” is intended to be different from the “ends of justice” provision , not intermixed
.  

This statute §396b(d) and similar statutes in other states have applied the “ends of justice” provision independently to deny defendants’ motions to change venue in cases where the transferee court can be shown to be biased against the plaintiffs, Rios v Lacey Trucking Co. (1954) 123 Cal App 2d 865, 268 P2d 1 TA \l "Rios v Lacey Trucking Co. (1954) 123 Cal App 2d 865, 268 P2d 1" \s "Rios v Lacey Trucking Co. (1954) 123 Cal App 2d 865, 268 P2d 1" \c 1 60 (local bias against Mexican workers), because of alleged notoriety of plaintiffs in the transferee venue (State ex rel. Austin Mut. Ins. Co. v District Court of Brown County (1935) 194 Minn 595, 261 NW 701), and (perhaps the most on-point case found), where the defendant was a leading citizen of the county, Tuomey v Kingsford (1902) 68 App Div 180, 74 NYS 13.  See also City of Stockton v. Ellingwood, 78 Cal.App. 117, 248 P. 272, Cal.App. 3 Dist. 1926 TA \l "City of Stockton v. Ellingwood, 78 Cal.App. 117, 248 P. 272, Cal.App. 3 Dist. 1926" \s "City of Stockton v. Ellingwood, 78 Cal.App. 117, 248 P. 272, Cal.App. 3 Dist. 1926" \c 1  (every suitor is entitled to have his case tried before impartial forum and every effort should be made whenever reasonable to avoid suspicion on his part that opportunity for fair trial is not being presented), citing  TA \l "Castle v. Village of Baudette, 267 Minn. 140, 125 N.W.2d 416 (1963)" \s "Castle v. Village of Baudette, 267 Minn. 140, 125 N.W.2d 416 (1963)" \c 1 Castle v. Village of Baudette, 267 Minn. 140, 125 N.W.2d 416 (1963). (emph. added).

IV. ANSWER REQUIREMENT OF CCP §396b(d) APPLIES TO “CONVENIENCE OF WITNESSES” PROVISION, NOT TO “ENDS OF JUSTICE”. 

Defendants prematurely filed their motion to remove before an answer or demurrer was filed by all parties.  They improperly argued that the convenience of parties would be served. This is never a reason to remove venue (Lieberman v. Superior Court (1987), 194 Cal.App.3d 396, 239 Cal.Rptr. 450).

“Without an answer on file, the court cannot determine what testimony will be material and what witnesses will thereby be affected, Johnson v. Superior Court of Fresno County (1965) 232 Cal.App.2d 212, 42 Cal.Rptr. 645 TA \l "Johnson v. Superior Court of Fresno County (1965) 232 Cal.App.2d 212, 42 Cal.Rptr. 645" \s "Johnson v. Superior Court of Fresno County (1965) 232 Cal.App.2d 212, 42 Cal.Rptr. 645" \c 1 ”

396b(d), TA \s "Cal. Code Civ. Proc. 396b(d)"  literally construed, appears to require that an answer be filed for this statute to apply.  County has not filed such an answer, depriving plaintiffs of their right. This must be harmonized with the legislative intent, as are all the other codes in the venue statute.  The purpose of the answer requirement is well understood to allow the court to determine which witnesses are needed and how they would be inconvenienced by the place of trial, and no other.  The legislature could not have intended this answer requirement to defeat a plaintiffs right to retain venue on the grounds of the ends of justice being served merely by defendants’ choice of prematurely filing before answer or demurrer. The answer requirement of §396b(d) TA \l "Cal. Code Civ. Proc. §396b(d)" \s "Cal. Code Civ. Proc. §396b(d)" \c 2  may be construed to apply only to the “convenience of witnesses” provision, not to the “ends of justice” provision, because no other legislative purpose can be found for it.
The court below fundamentally failed to understand that Rios v Lacey Trucking Co. (1954) 123 Cal App 2d 865, 268 P2d 160 TA \s "Rios v Lacey Trucking Co. (1954) 123 Cal App 2d 865, 268 P2d 160"  established that the “ends of justice” provision of applies to the necessity of a fair trial as a separate provision, indistinguishable from the “ends of justice” provision found in §396b(d), “… it is equally essential that ends of justice will be promoted by change of venue, and burden of proving both of such conditions is necessarily on the moving party.  Rios goes on, “Plaintiffs' affidavits are addressed to that question, and properly so, for the ends of justice would not be promoted if, by the change, a fair trial was unlikely, for such a trial is the very essence of justice.”
V. DEFENDANTS’ CLAIMS ARE INAPPOSITE TO LEGISLATIVE PURPOSE OF CCP 394(a), FAILING BURDEN OF SHOWING ENDS OF JUSTICE WOULD BE SERVED BY VENUE CHANGE BY ANY AVAILABLE THEORY

As pleaded in plaintiffs opposition brief:

Garrett v. Superior Court, 11 Cal.3d 245, 113 Cal.Rptr. 152 Cal. (1974) TA \l "Garrett v. Superior Court, 11 Cal.3d 245, 113 Cal.Rptr. 152 Cal. (1974)" \s "Garrett v. Superior Court, 11 Cal.3d 245, 113 Cal.Rptr. 152 Cal. (1974)" \c 1 : “As we have long held, the purpose underlying the mandatory change of venue provision in [Cal. Code Civ. Proc.] 394 'is to guard against local prejudices which sometimes exist in favor of litigants within a county as against those from without and to secure to both parties to a suit a trial upon neutral grounds.’ (Finance & Construction Co. v. Sacramento, 204 Cal. 491, 493 TA \l "Finance & Construction Co. v. Sacramento, 204 Cal. 491, 493" \s "Finance & Construction Co. v. Sacramento, 204 Cal. 491, 493" \c 1  [269 P. 167].) (2) “Furthermore, as remedial legislation the section is to be liberally construed (Id.).” 

Section 394 is remedial legislation intended to address the problem of “local prejudices” faced by a litigant from outside the county being perceived by a juror as an outsider and interloper. Westinghouse Electric Corp. v. Superior Court, 17 Cal.3d 259, 551 P.2d 847, 131 Cal.Rptr. 231 TA \s "Westinghouse Electric Corp. v. Superior Court, 17 Cal.3d 259, 551 P.2d 847, 131 Cal.Rptr. 231" , see also discussion in Nguyen v. Superior Court, 49 Cal.App.4th 1781, 57 Cal.Rptr.2d 611, 96 Cal. Daily Op. Serv. 7706, 96 Daily Journal D.A.R. 12,679, it was held that a taxpayer-juror would have “more than an academic interest” in the outcome of the trial, from a perception that an adverse decision affecting the county could raise his property taxes TA \l "Nguyen v. Superior Court, 49 Cal.App.4th 1781, 57 Cal.Rptr.2d 611, 96 Cal. Daily Op. Serv. 7706, 96 Daily Journal D.A.R. 12,679" \s "Nguyen v. Superior Court, 49 Cal.App.4th 1781, 57 Cal.Rptr.2d 611, 96 Cal. Daily Op. Serv. 7706, 96 Daily Journal D.A.R. 12,679" \c 1 . In Garrett v. Superior Court (1974) 11 Cal.3d 245, 113 Cal.Rept. 152, 520 P.2d 968, it was held that a taxpayer-juror in a case heard in the defendant county had an interest in keeping the award unreasonably low in a condemnation lawsuit.  These are the types of considerations that the legislature intended to remedy with the policy behind §394(a), which are inapposite here.

County’s attempts at misuse of §394 turns the legislative intent of §394 and Westinghouse on its head, making the rule consume the right. Here, if granted defendants motion will be construed in contradiction to the rule that §394(a) must be given a “liberal construction which will promote rather than frustrate policy behind law” (Westinghouse, supra). Lundy v. Lettunich, 195 P. 451, Cal.App. 1 Dist.,1920 TA \l "Lundy v. Lettunich, 195 P. 451, Cal.App. 1 Dist.,1920" \s "Lundy v. Lettunich, 195 P. 451, Cal.App. 1 Dist.,1920" \c 1 , “The provisions of Code Civ. Proc. §§ 395-397, giving defendant right to have proceeding transferred to the county of his residence, are to be liberally construed to promote justice, and not to be technically warped to defeat a fixed right in view of section (emph. added).

VI. SHOWING ON COUNTERMOTION TO RETAIN VENUE IS NOT AS STRINGENT AS THAT TO RETAIN VENUE AS REQUIRED BY THE COURT BELOW, AND A COURT MAY RELY ON REASONABLE INFERENCES RATHER THAN PROOFS

Courts have held that the showing required on a countermotion to retain venue under §396b(d) is not as stringent as that required to change venue on convenience grounds under §397(b) (CCPPROCEDURE §10:74
): The moving plaintiff on a countermotion to retain venue need show only that either the convenience of witnesses or the ends of justice will be served by retaining the action in the original county, not both, Braunstein v. Superior Court In and For Monterey County (1964) 225 Cal.App.2d 691, 37 Cal.Rptr. 666 TA \l "Braunstein v. Superior Court In and For Monterey County (1964) 225 Cal.App.2d 691, 37 Cal.Rptr. 666" \s "Braunstein v. Superior Court In and For Monterey County (1964) 225 Cal.App.2d 691, 37 Cal.Rptr. 666" \c 1 ; as to showing on motion to change venue, see §§10:67, 10:72]”, See also Ohio Cas. Ins. Group v. Superior Court, 35 Cal.Rptr.2d 771, Cal.App. 3 Dist., 1994 TA \l "Ohio Cas. Ins. Group v. Superior Court, 35 Cal.Rptr.2d 771, Cal.App. 3 Dist.,1994" \s "Ohio Cas. Ins. Group v. Superior Court, 35 Cal.Rptr.2d 771, Cal.App. 3 Dist.,1994" \c 1 . There is normally no requirement that there be direct evidence of the fact that the ends of justice would be served by a change of venue, but that valid inferences from the record were sufficient, Minatta v. Crook (1959) 166 Cal App 2d 750, 755, 333 P.2d 782. The trial court may rely not only on the direct facts set forth in the affidavits, but also on any reasonable and relevant inference arising therefrom (Harden v. Skinner & Hammond, 130 Cal.App.2d 750, 755 [279 P.2d 978]; cf. Benjamin v. Benjamin, 128 Cal.App.2d 367, 371 [275 P.2d 43].) (4) And the weight to be given the affidavits in support of and in opposition to the motion was for the trial court to determine.” (Rios v. Lacey Trucking Co., 123 Cal.App.2d 865, 869 [268 P.2d 160]), (quoted from Minata at 755).  The defendants have the burden of establishing by affidavit or otherwise that the ground of convenience of witnesses and promotion of the ends of justice were met, West's Ann.Code Civ.Proc. §397, subd. 3.

Stringent proof of bias need not be shown, Harden v. Skinner and Hammond, (1955) 130 Cal.App.2d 750, 279 P.2d 978 TA \s "Harden v. Skinner and Hammond, (1955) 130 Cal.App.2d 750, 279 P.2d 978"  “this does not mean that there must be direct evidence on that issue. The trial court may rely not only on the direct facts set forth in the affidavits, but also on any reasonable and relevant inference arising therefrom. Benjamin v. Benjamin, 128 Cal.App.2d 367, 275 P.2d 43 TA \s "Benjamin v. Benjamin, 128 Cal.App.2d 367, 275 P.2d 43" .”
VII. THE “ENDS OF JUSTICE” ARE NOT WELL SERVED BY DEFERRING JUDGMENT ON NEUTRAL VENUE QUESTION TO THE VERY COURT WHOSE NEUTRALITY IS CHALLENGED

The court ruled that plaintiffs must concede to a change of venue to Santa Clara County where their [§397(b)] claims can be considered anew: “…Based on the limited record before it, the court does not find that plaintiff has established that a fair trial could not be held in Santa Clara County. Once this matter is transferred, however, plaintiffs would have an opportunity to fully address this issue” (Exhibit O).

Removing the case to Santa Clara County for a §397(b) change of venue motion to a neutral third county is a burdensome expenditure of judicial time and resources, delaying yet further plaintiffs’ day in court.  Respondent court distinguished incorrectly between a defendants’ literal right to remove a cause under §397(c) for the ends of justice (fair trial), and a plaintiffs’ literal right to invoke §396b(d) to retain venue (for the ends of justice).  The legislative intent of the two statutes may be construed as exactly the same purpose, the right of any party to secure a fair and impartial proceeding.  The questions are the same.

Even if such a removal motion were successful in the transferee court despite concerns of bias, it imposes a mere ritual where the motion to remove the case from that venue must be decided almost as soon as the case is transferred there, at the expense and consumption of time of the plaintiffs whom the court here has ordered to pay transfer fees.  The ends of justice are not well served by transferring this cause from a neutral to an non-neutral venue, opposed in accordance with §396b(d) (Braunstein v. Superior Court In and For Monterey County, (1964) 225 Cal.App.2d 691, 37 Cal.Rptr. 666) TA \l "Braunstein v. Superior Court In and For Monterey County (1964) 225 Cal.App.2d 691, 37 Cal.Rptr. 666" \s "Braunstein v. Superior Court In and For Monterey County (1964) 225 Cal.App.2d 691, 37 Cal.Rptr. 666" \c 1 , or by referring plaintiffs to the very court which is suspected of bias, for plaintiffs to attempt to pursue another motion to transfer back to a neutral county, at considerable risk, cost and inconvenience (Rios v Lacey Trucking Co. (1954) 123 Cal App 2d 865, 268 P2d 160 TA \s "Rios v Lacey Trucking Co. (1954) 123 Cal App 2d 865, 268 P2d 160" ), as the court below suggested.

This exact question was also addressed in Rios, at 869, under a §397(c) motion on fair trial grounds.  “To hold that matters relating to a fair trial could not be considered in this proceeding but only by the Madera Superior Court upon motion of the plaintiffs after the case had been transferred there, would not promote ‘the ends of justice,’ for it would mean both delay and extra expense”. “[P]laintiffs would be unable to appeal a wrongful transfer of venue until the transferee court has rendered judgment, defeating the purpose of having the claims heard together in order to minimize cost and time.”  TA \l "State ex rel. Starner v. DeHoff, 18 Ohio St. 3d 163, 480 N.E.2d 449 (1985)" \s "State ex rel. Starner v. DeHoff, 18 Ohio St. 3d 163, 480 N.E.2d 449 (1985)" \c 1 State ex rel. Starner v. DeHoff, 18 Ohio St. 3d 163, 480 N.E.2d 449 (1985).
VIII. THE COURT BELOW FAILED TO CONSIDER FACTS ALLEGED IN PLAINTIFFS AMENDED VERIFIED COMPLAINT TO SUPPORT AN ADEQUATE SHOWING OF BIAS IN THE TRANSFEREE COURT. 

In the proceedings of the court below there was nothing found to indicate that the court did not request or obtain a copy of their Verified Amended Complaint, to consider relevant facts therein supporting their allegations of bias favoring these prominent and influential defendants. The issue of the alleged local bias of the Santa Clara County Court system favoring these influential defendants in this case goes to the heart of the allegations cited in plaintiffs Verified Amended Complaint (Exhibit B), reaching to the merits of the case itself, which the court has a duty to read as true and in a light most favorable to the plaintiffs. 

The court should have treated plaintiffs’ complaint as a sworn affidavit in support of their countermotion. The court is obliged to read allegations in a complaint as true and in a light most favorable to the plaintiffs. Plaintiffs here have provided far more than mere generalities or conclusions as cited in the first opposition brief. A Complaint if verified, must itself be viewed as a adequate affidavit in support of retaining venue.  The record before this court is not limited as the court apparently believed (Appendix O).  [A] [v]erified complaint may be used as affidavit in opposition to defendant's motion for change of venue, Edwards v. Pierson, (Cal.App., 1957) 318 P.2d 789 TA \l "Edwards v. Pierson, (Cal.App., 1957) 318 P.2d 789" \s "Edwards v. Pierson, (Cal.App., 1957) 318 P.2d 789" \c 1 . See also, Mosby v. Superior Court for Shasta County, 117 Cal.Rptr. 588, Cal.App. 3 Dist.,1974 TA \l "Mosby v. Superior Court for Shasta County, 117 Cal.Rptr. 588, Cal.App. 3 Dist.,1974" \s "Mosby v. Superior Court for Shasta County, 117 Cal.Rptr. 588 Cal.App. 3 Dist.,1974" \c 1 , “Allegations in complaint relevant to issues raised by motion to change venue are themselves competent evidence upon questions to be determined.” West's Ann.Code Civ.Proc. §§ 395.2, 395.5.
IX. AMPLE REASON EXISTS THAT AN UNBIASED PROCEEDING MAY NOT BE HAD AGAINST THESE PROMINENT AND INFLUENTIAL DEFENDANTS IN SANTA CLARA COUNTY 

A. THREE YEAR INVESTIGATIVE STUDY OF WIDESPREAD JUDICIAL ERROR DUE TO BIAS FAVORING THESE DEFENDANTS IN SANTA CLARA COUNTY SUPERIOR AND APPELLATE COURT SYSTEM ADDS DOUBT THAT THE ENDS OF JUSTICE MAY BE SERVED BY TRANSFER 

Plaintiffs have named the Office of the District Attorney, implicated by the record in a claim for malicious prosecution and other serious misconduct. On January 22, San Jose Mercury News began a daily five part investigative series, “Tainted Trials, Stolen Justice”
, based on a three year study of trials and 700 appeals in Santa Clara County Superior Courts and the California Sixth Appellate District.  The depth and breadth of this investigation deserved the authoritative weight it should have been granted in the court below.

The San Jose Mercury News report found that there are significant and systemic errors in the Superior Courts of Santa Clara County.  If the cause were transferred to Santa Clara County, it is reasonable to worry that these errors would infect this case, and that an appeal would have less chance of surviving review than it would in the present venue.

The Mercury News study cites the following relevant findings (quoted from series4):

(1) “Questionable conduct mars more than one-third of all cases.”

(2) “Mistakes at every phase of trial tolerated by appellate court.”

(3) “In the worst of examples, defendants are wrongly convicted.”

(4) “Errors robbed defendants of a fair trial.”


(5) “Problems occurred at every phase of a trial, and in every part of the system.”

(6) “In nearly 100 cases, the prosecution engaged in questionable conduct that bolstered its effort to win convictions.”

The series summarize further findings (enumerations added):

(7) DA influence: “The newspaper study points to a ``skewed system that disproportionately bends over backward to help the DA win,'' said Prof. Bennett Gershman, a former prosecutor and professor of criminal law at Pace University School of Law who has written widely on prosecutorial and judicial ethics. ``Admitting and excluding evidence unevenhandedly and overlooking serious errors is not a pretty state of affairs if one is concerned about fair trials. Nor if one is concerned about the appearance of justice.'' (emph added)”

(8)  “Trial judges. In more than 150 cases, judges made missteps or questionable rulings that favored the prosecution. Violating legal precedents, trial judges allowed evidence that unfairly tainted defendants and prohibited evidence that might have supported their defense. Repeatedly, judges failed to properly instruct jurors on legal principles, instead offering direction that made a guilty verdict more likely.

(9) “The appellate court. The 6th District Court of Appeal, the primary court of review for Santa Clara County cases, upheld verdicts in more than 100 cases even as it acknowledged errors had occurred. The appellate court simply concluded those errors made no difference in the outcome of the case. Sometimes those conclusions were appropriate, but a review of the appellate record and consultations with experts established that in more than 50 cases the court misstated facts, twisted logic and devised questionable rationales to dismiss the error.

(10) Unpublished appellate opinions: “In nearly all the cases, the 6th District designates its opinions as -- not to be published'' -- a distinction that means they are not to be cited as legal authority in subsequent cases, and thus have little relevance beyond the parties to a case. The Mercury News found that higher courts are extremely unlikely to review unpublished opinions, making the 6th District the final word on most criminal trials in Santa Clara County.”

(11) “The unpublished designation also has served to shield the cases from outside review. Past academic and journalistic studies of criminal justice, here and elsewhere, have examined published opinions, even though they represent a tiny proportion of court decisions. The Mercury News review is unprecedented in its comprehensive analysis of criminal decisions, published and unpublished alike.”

(12) “State court statistics show the 6th District over time has published a smaller portion of its criminal cases -- 2 percent -- than any other appellate district in the state. The statewide average is 4 percent.”

(13) “Taken together, the Mercury News findings offer a picture of a system that often turns on its head the presumption that defendants are innocent until proven guilty. Prosecutors, defense attorneys, judges and appellate justices often act in ways that cause defendants' rights to be violated. “

(14)  “Another outside check on the system -- media attention -- also has largely failed. The few defendants with money or connections often can command attention for their complaints against the system. But the overwhelming number of cases in the Mercury News examination, even involving the most serious allegations of error or misconduct, have received scant publicity, if any.”

On that basis alone, where the Plaintiffs are here in this civil lawsuit charging the District Attorney (DA), the Public Defender’s Office (PDO) and their top cohorts personally with serious misconduct as alleged herein, and the expert findings from the authoritative in-depth Mercury News investigative report “the newspaper study points to a “skewed system that disproportionately bends over backward to help the DA win,’’ supporting plaintiffs’ argument that local bias in their favor is inevitable and natural when the DA is also a defendant, giving the DA’s office an extra incentive to win for personal reasons. 

B. COURT FAILED TO GIVE PROPER WEIGHT TO EVIDENCE CITED IN MERCURY NEWS SERIES AS IT APPLIES TO INSTANT CASE 

Judge Candee held in his opinion that the Golins’ showing of inability to have a fair trial was inadequate because the Mercury News article only dealt with problems in the criminal courts, and not the civil courts. It also ignored that the Mercury News found that an appeal in the Sixth District includes both civil and criminal matters alike, and was found to be less likely to be fair than in any other County in California, according to the Mercury News study.  

The court below did not proffer any reasoned analysis to justify its presumption that the facts cited in the three year exhaustive Mercury News study are problems limited only to the criminal justice system in Santa Clara County.  In fact, there are more reasons to believe than not believe that problems of the criminal justice system rub off on civil cases as well, especially those causes charging the office of the District Attorney and other prominent and influential persons with misconduct. The Santa Clara Superior Courts have adopted a unified court system, where criminal courts share the same judges (who rotate assignments and consult with other judges), the same courtrooms, many of the same clerks, reporters and administrators, the same public defenders and most significantly the same Sixth District Court of Appeals and procedures.  Even if it is impossible to believe that there is no judge in the entire roster of judges in the venue of Santa Clara County that could not be impartial, plaintiffs do not control the calendar or assignments of judges, but the defendants have demonstrated the ability to shop judges.  Even if the civil courts there are free from the problems cited of the criminal courts.

 In fact there is an compelling argument that far greater due process protections under the Sixth Amendment are available in criminal or involuntary civil commitment proceedings than in these so-called limited conservatorship proceedings.  Nancy has fewer due process protections against civil commitment proceedings facing a total denial of her liberty interests than a criminal defendant protected by the Sixth Amendment, which guarantees the right to automatic free transcripts necessary for appeal, adequate representation of her choice, and a jury trial, Conservatorship of Roulet, 23 Cal.3d 219, 590 P.2d 1, 152 Cal.Rptr. 425, all denied here TA \l "Conservatorship of Roulet, 23 Cal.3d 219, 590 P.2d 1, 152 Cal.Rptr. 425" \s "Conservatorship of Roulet, 23 Cal.3d 219, 590 P.2d 1, 152 Cal.Rptr. 425" \c 1 .  Here there was no respecting of the Sixth Amendment.  If the Mercury News article reports serious problems in Santa Clara County Criminal courts, those problems would only be magnified in civil commitment proceedings and civil trials.

 LEGAL AUTHORITIES, REVOCATION OF GUARDIAN AD LITEM

X. THERE IS NO STATUTORY REQUIREMENT FOR NOTICE TO ADVERSE PARTIES OF EX PARTE APPLICATION FOR GUARDIAN AD LITEM TO ALLOW DEFENDANTS TO OBJECT AND DEFEAT

SARC complained in their ex parte motion, and the court below agreed, that they were improperly denied a chance to oppose Mrs. Golin’s motion for appointment, and that failing to do so constituted a “subterfuge”, and thus the court should vacate the appointment as improperly granted.  The court and the adverse parties convincingly demonstrate that they fundamentally fail to grasp that the appointment of a guardian ad litem before service of summons is the usual procedure, and constitutes no “subterfuge” as claimed by SARC. “Trial court has discretion to accept or deny application for appointment of guardian ad litem; absent a conflict of interest, however, appointment is usually made on application only and involves little exercise of discretion”, In re Marriage of Caballero (App. 2 Dist. 1994) 33 Cal.Rptr.2d 46, 27 Cal.App.4th 1139 TA \l "In re Marriage of Caballero (App. 2 Dist. 1994) 33 Cal.Rptr.2d 46, 27 Cal.App.4th 1139" \s "In re Marriage of Caballero (App. 2 Dist. 1994) 33 Cal.Rptr.2d 46, 27 Cal.App.4th 1139" \c 1 , Cal.App. 2 Dist.,1993, J.W. v. Superior Court, 17 Cal.App.4th 958, 22 Cal.Rptr.2d 527. §373(b) TA \l "Cal. Code Civ. Proc. §373(b)" \s "Cal. Code Civ. Proc. §373(b)" \c 2  requires only, “when a guardian ad litem is appointed, he or she shall be appointed…(c)… upon the application of a relative or friend of such … incompetent person”. (Cf., §373(b) TA \l "Cal. Code Civ. Proc. §373(b)" \s "Cal. Code Civ. Proc. §373(b)" \c 2  requiring that a guardian ad litem for a minor be appointed prior to service of summons).  There are no other controlling statutes.  See also Cal. Prob. Code §1003 TA \l "Cal. Prob. Code §1003" \s "Cal. Prob. Code §1003" \c 2 .  

The court below failed to understand that there is no right of a defendant to oppose the appointment of a plaintiffs’ guardian ad litem, nor could there be. Requiring plaintiffs to notify defendants to give them a chance to object, would lead to an absurd consequence, yielding defendants control over the litigation against themselves through a veto over an undesired choice of adverse parties. Indeed, appointment of guardian ad litem does not even require a memorandum in support when applied by Judicial Council form, even though one was filed in Judge Kenny’s court.  The only requirements are Sac. Sup. Ct. L.R. 10.00(B) TA \s "Sac. Sup. Ct. L.R. 10.00(B)" , which were satisfied, requiring an declaration under penalty of perjury by the plaintiffs’ attorney stating that upon his investigation of the circumstances he finds no conflict of interest between the nominee and the guardian ad litem, and (Sac. Sup. Ct. L.R. 10.00(A) TA \s "Sac. Sup. Ct. L.R. 10.00(A)" ) that no other parent, relative or friend can or will accept the appointment (Exhibit L).

Dismissing Mrs. Golin as guardian ad litem the court means Nancy now has no independent voice to oppose wrongs done to her. Defendants lack standing to propose a guardian ad litem friendly to themselves. They have used this device to control litigation by denying Nancy a voice of her own for five years and have gotten away with it.  “The statutes regarding appointment of guardians ad litem were enacted to protect a minor and insane and incompetent persons, not to preclude them from their legal rights.” Briggs v. Briggs (App. 1958) 160 Cal.App.2d 312, 325 P.2d 219 TA \l "Briggs v. Briggs (App. 1958) 160 Cal.App.2d 312, 325 P.2d 219" \s "Briggs v. Briggs (App. 1958) 160 Cal.App.2d 312, 325 P.2d 219" \c 1 . Appointment of a guardian ad litem is provided by §372(a) TA \l "Cal. Code Civ. Proc. §372(a)" \s "Cal. Code Civ. Proc. §372(a)" \c 2  when the general representative either cannot or will not act or has a conflict of interest.  Here, the general representative must be deemed an inadequate representative by virtue of the fact that they are charged as defendants in this action. 

XI. DISPUTED PROBATE OPINION EVEN IF TRUE WOULD BE IRRELEVANT TO QUALIFICATIONS OF GUARDIAN AD LITEM APPOINTMENT IN PRESENT ACTION.

Even if the outrageous findings of the October 2003 Santa Clara County Probate order appointing the state as conservator were deemed to be true - and they are not – not one of these findings are relevant to the prerequisites of a guardian ad litem. The roles of a conservator and those of a guardian ad litem are fundamentally different and have different requirements.  The conservator has duty to provide for the personal care and welfare of the ward (which they have substantially failed to do), but the role of the guardian ad litem is to advocate for the legal rights of the ward for the purposes of one proceeding only.  The parents do not need to be approved by a court to provide for Nancy’s care as guardians ad litem, as long as there is no determination of conflict of interest by the plaintiffs attorney, and here they have none. The devoted parents have never failed to advocate for their daughter’s best interests, have a long standing and deep relationship with their daughter, whom they essentially raised from birth and cared for, and are thus uniquely suited to protect her legal rights among all available parties.

The District Court cited United States v. 30.64 Acres of Land, More or Less, Situated in Klickitat County, State of Wash., 795 F.2d 796, 804 (9th Cir.1986), which is exactly the situation here TA \l "United States v. 30.64 Acres of Land, More or Less, Situated in Klickitat County, State of Wash., 795 F.2d 796, 804 (9th Cir.1986)" \s "United States v. 30.64 Acres of Land, More or Less, Situated in Klickitat County, State of Wash., 795 F.2d 796, 804 (9th Cir.1986)" \c 1 : “if an incompetent person is represented, it is only where the representative refuses to act or whose interests conflict with the person represented that the incompetent may sue by next friend” (Id. at 805).

XII. JUDICIAL NOTICE MAY NOT BE TAKEN OF EXTRINSIC FINDINGS OF ANOTHER COURT FOR THE TRUTH OF THE MATTER, AND REQUIRES ADEQUATE NOTICE TO OPPOSING PARTIES BEFORE NOTICE IS TAKEN

Had reasonable notice been given to the plaintiffs of SARC’s request for judicial notice of the Martin decision, used to annul the GAL Order, they could have and would have objected on the following grounds.

No notice was given whatever to the plaintiffs to allow them to object to the McMaster taking of judicial notice of the Martin opinion, which was obtained by fraud, contrary to the requirements of Cal. Evid. Code §453(a) TA \l "Cal. Evid. Code §453(a)" \s "Cal. Evid. Code §453(a)" \c 2  (“…[Judicial notice may be taken if]… Gives each adverse party sufficient notice of the request, through the pleadings or otherwise, to enable such adverse party to prepare to meet the request…”) “Consider[ing] the detailed factual findings in state court” on a 12(b)(6) motion is clearly improper and an abuse of discretion by 9th Circuit’s own holdings, as analyzed in Lee v. City of Los Angeles, 250 F.3d 668, 688-691 (9th Cir., 2001) TA \l "Lee v. City of Los Angeles, 250 F.3d 668, 688-691 (9th Cir., 2001)" \s "Lee v. City of Los Angeles, 250 F.3d 668, 688-691 (9th Cir., 2001)" \c 1 : 

Judicial notice of a prior ruling may only be taken when the prior ruling qualifies for collateral estoppel, or issue preclusion.  Here, issue preclusion fails the necessary tests.   “[O]n a Rule 12(b)(6) motion to dismiss, when a court takes judicial notice of another court's opinion, it may do so ‘not for the truth of the facts recited therein, but for the existence of the opinion, which is not subject to reasonable dispute over its authenticity.’ Southern Cross Overseas Agencies, Inc. v. Wah Kwong Shipping Group Ltd., 181 F.3d 410, 426-27 (3rd Cir.1999) TA \l "Southern Cross Overseas Agencies, Inc. v. Wah Kwong Shipping Group Ltd., 181 F.3d 410, 426-27 (3rd Cir.1999)" \s "Southern Cross Overseas Agencies, Inc. v. Wah Kwong Shipping Group Ltd., 181 F.3d 410, 426-27 (3rd Cir.1999)" \c 1 ” …(Id. at 688)… [It] may not take judicial notice of a fact that is "subject to reasonable dispute." Fed.R.Evid. 201(b)”….(Id at 689)

The McMaster November 2, 2006 court incorrectly took ex parte judicial notice of the 2003 Martin court’s disputed findings for the truth of the matter, not for the mere fact that the findings existed.  “When the legal sufficiency of a complaint's allegations is tested by a motion under Rule 12(b)(6), "[r]eview is limited to the complaint." Cervantes v. City of San Diego, 5 F.3d 1273, 1274 (9th Cir.1993) TA \l "Cervantes v. City of San Diego, 5 F.3d 1273, 1274 (9th Cir.1993)" \s "Cervantes v. City of San Diego, 5 F.3d 1273, 1274 (9th Cir.1993)" \c 1 . All factual allegations set forth in the complaint "are taken as true and construed in the light most favorable to [p]laintiffs." [
] Indeed, factual challenges to a plaintiff's complaint have no bearing on the legal sufficiency of the allegations under Rule 12(b)(6)… In granting defendants' motions, the court assumed the existence of facts that favor defendants based on evidence outside plaintiffs' pleadings, took judicial notice of the truth of disputed factual matters, and did not construe plaintiffs' allegations in the light most favorable to plaintiffs” (Id. at 688) .

'Only a final judgment that is 'sufficiently firm' can be issue preclusive.' Luben Indus. v. U.S., 707 F.2d 1037, 1040 (9th Cir. 1983) TA \l "Luben Indus. v. U.S., 707 F.2d 1037, 40 (9th Cir.'83)" \s "Luben Indus. v. U.S., 707 F.2d 1037, 40 (9th Cir.'83)" \c 1 . To ascertain 'firmness' courts look to various factors, including whether the decision was tentative, the parties were fully heard, the court supported its decision with a reasoned opinion, and whether the decision was subject to appeal or was actually reviewed on appeal. Luben, at 1040 (quoting Restatement(2d) of Judgments S 13 cmt. g (1982)).
 Luben affirmed the infirmity of a district court's determination regarding an interlocutory order issued by another judge in the same district, Id.
Judicial notice of prior rulings may not be made of a fact that is easily subject to dispute, for the truth of the matter, but only for the existence of the decision itself, Lee v. City of Los Angeles, 250 F.3d 668, 688-691 (9th Cir., 2001) TA \s "Lee v. City of Los Angeles, 250 F.3d 668, 688-691 (9th Cir., 2001)" . 

Petitioners appealed to the Sixth District Court of Appeals in November 2003 to overturn the conservatorship, yet despite diligence were denied post-trial remedies or appellate review, because the Santa Clara County Superior Court and the Sixth District Court of Appeals improperly denied the parents the transcripts (M.L.B. v S.L.J., 519 U.S. 102 (1996) TA \l "M.L.B. v S.L.J., 519 U.S. 102 (1996)" \s "M.L.B. v S.L.J., 519 U.S. 102 (1996)" \c 1 ) or settled statement (CRC Rule 7) election without comment they were entitled to and required for an appeal on the record.  Then, the Superior Court refused to grant the one year and biennial review mandated by Cal. Prob. Code §1851 TA \s "Cal. Prob. Code §1851" .

XIII. IF NECESSARY, THE COURT IS OBLIGED TO CONDUCT ITS OWN INQUIRY OF PARENTAL FITNESS FOR GUARDIAN AD LITEM STANDING, NOT BY TAKING DISPUTED JUDICIAL NOTICE OF AN EXTRINSIC REMOTE OPINION

In Brokaw v. Weaver, 305 F.3d 660 (7th Cir., 2002) TA \l "Brokaw v. Weaver, 305 F.3d 660 (7th Cir., 2002)" \s "Brokaw v. Weaver, 305 F.3d 660 (7th Cir., 2002)" \c 1 , an adult foster child A.D. Brokaw having reached the age of majority sued county officials under 42 U.S.C. §1983 for fraudulently removing her from her home when she was 3-years-old by trumping up false child abuse charges against her parents. The district court held that “A.D.'s suit was barred by the Rooker-Feldman doctrine because, in effect, A.D. was challenging the validity of the state removal proceedings.”  A.D. appealed. The Seventh Circuit reversed because, “[n]otwithstanding the doctrine of collateral estoppel, redetermination of issues is warranted if there is reason to doubt the quality, extensiveness, or fairness of procedures followed in prior litigation”. 

The duty of the court to protect the incompetent person may not be abrogated to the extrinsic findings of another court, are required to be investigated de novo by the court in which the action is brought to assure their currentness and firmness.

XIV. THE COURT MAY OVERRIDE IMPROVIDENTIALLY GRANTED DISCRETIONARY POWERS OF THE CONSERVATOR TO PROTECT THE LEGAL INTERESTS OF THE INCOMPETENT

“The guardian ad litem, like the attorney, is both the incompetent's representative of record and a representative of the court. (Cole v. Superior Court (1883) 63 Cal. 86, 89 TA \l "Cole v. Superior Court (1883) 63 Cal. 86, 89" \s "Cole v. Superior Court (1883) 63 Cal. 86, 89" \c 1 ; Estate of Cochems (1952) 110 Cal.App.2d 27, 29-30, 242 P.2d 56 TA \l "Estate of Cochems (1952) 110 Cal.App.2d 27, 29-30, 242 P.2d 56" \s "Estate of Cochems (1952) 110 Cal.App.2d 27, 29-30, 242 P.2d 56" \c 1 ; Serway v. Galentine (1946) 75 Cal.App.2d 86, 89, 170 P.2d 32.) TA \l "Serway v. Galentine (1946) 75 Cal.App.2d 86, 89, 170 P.2d 32.)" \s "Serway v. Galentine (1946) 75 Cal.App.2d 86, 89, 170 P.2d 32.)" \c 1  An attorney's authority to represent his purported client is presumed in the absence of a strong factual showing to the contrary. ( Sullivan v. Dunne (1926) 198 Cal. 183, 190, 244 P. 343 TA \l "Sullivan v. Dunne (1926) 198 Cal. 183, 190, 244 P. 343" \s "Sullivan v. Dunne (1926) 198 Cal. 183, 190, 244 P. 343" \c 1 ; Pacific Paving Co. v. Vizelich (1903) 141 Cal. 4, 8, 74 P. 352 TA \l "Pacific Paving Co. v. Vizelich (1903) 141 Cal. 4, 8, 74 P. 352" \s "Pacific Paving Co. v. Vizelich (1903) 141 Cal. 4, 8, 74 P. 352" \c 1 .)” Sarracino v. Superior Court, 13 Cal.3d 1, 118 Cal.Rptr. 21
Cal. 1974 TA \l "Sarracino v. Superior Court, 13 Cal.3d 1, 118 Cal.Rptr. 21
Cal. 1974" \s "Sarracino v. Superior Court, 13 Cal.3d 1, 118 Cal.Rptr. 21 Cal. 1974" \c 1 .”

Mrs. Golin has undertaken duties and responsibilities to this court, which must supervise her powers.  “It is the duty of the guardian and the attorney to protect the rights of the [incompetent], and it is the duty of the court to see that such rights are protected.” (emph. added) (Berry v. Chaplin (1946) 74 Cal.App.2d 652, 169 P.2d 442 TA \l "Berry v. Chaplin (1946) 74 Cal.App.2d 652, 169 P.2d 442" \s "Berry v. Chaplin (1946) 74 Cal.App.2d 652, 169 P.2d 442" \c 1 ). One must reasonably infer the court’s “duty to see that such rights are protected” obligates the court to grant powers sufficient to enable the GAL to perform her duties, and see to it that those powers remain, within reason, unfettered, notwithstanding the powers of the conservator.  We maintain that it is only logical from the foregoing that the conservators powers are general, the guardian ad litem’s powers are specific, and for a single action, and as necessary must override improvidentially granted temporal powers in the interests of protecting the incompetent person.  This presents Issue #3, a question of first impression that deserves the appellate court’s review.  

CONCLUSION

For the reasons set forth herein, this petition for writ of mandate should be granted.
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