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I. 
 THE BASIC THRESHOLD REQUIREMENTS OF COLLATERAL ESTOPPEL ARE NOT MET

Repeatedly, each and every one of opposing counsels’ demurrers, motions to strike, motions for sanctions, motions for pleadings on the judgments, rest entirely on their hope that this court will be snowed by County’s insistent demands of collateral estoppel of the supposedly “underlying” probate conservatorship action.  Counsel for opposing County of Santa Clara County is wagering heavily on the gamble that this court will only superficially examine the actual issues that were litigated and those that were not. County grudgingly concedes that the 2003 probate trial could not possibly have decided those Causes of Action that arose after the trial, contained in the complaint. They even concede the fact that many of these issues could have been wrongly decided in 2003. Many of those issues that County Counsel conflates indistinguishably under the broad umbrella of collateral estoppel were not “actually” litigated and were not “necessarily” litigated.  This argument thus fails every test. 

“Collateral estoppel, or issue preclusion, bars the relitigation of an issue that was previously adjudicated if (1) the issue is identical to an issue decided in a prior proceeding
, (2) the issue was actually litigated, (3) the issue was necessarily decided, (4) the decision in the prior proceeding is final and on the merits, and (5) the party against whom collateral estoppel is asserted was a party to the prior proceeding or in privity with a party to the prior proceeding.” Bostick v. Flex Equip. Co., Inc. (2007), Cal.App. 2 Dist TA \l "Bostick v. Flex Equip. Co., Inc. (2007), Cal.App. 2 Dist" \s "Bostick v. Flex Equip. Co., Inc. (2007), Cal.App. 2 Dist" \c 1 . (emph. added).

“Collateral estoppel, or issue preclusion, prevents relitigation of an issue that has been determined in a prior suit “ when that issue was actually litigated and necessarily determined in [the] prior action....”Scalzo v. Danbury, 224 Conn. 124, 128, 617 A.2d 440 (1992). “ An issue is ‘ actually litigated’ if it is properly raised in the pleadings, submitted for determination, and in fact determined. [1 Restatement (Second), Judgments § 27, comment d (1982).] If an issue has been determined, but the judgment is not dependent upon the determination of the issue, the parties may relitigate the issue in a subsequent action.”  Id., at 128-29, 617 A.2d 440. Collateral estoppel does not bar relitigation of a nonessential issue because such an issue may not have been afforded careful deliberation and analysis. Id., at 129 n. 5, 617 A.2d 440,” State v. Ball, 226 Conn. 265, 627 A.2d 892.

For economy we will choose one example although there are many.  The classic example of an issue that was never “identical”, or “actually litigated” or “necessarily decided” or “concerned a party in the prior proceeding” is seen where County cites Judge Martin’s October 2003 Statement of Decision, (2:12-3:3). Here County improperly requests this court to take judicial notice for collateral estoppel purposes, apparently for the truth of the matter, absolving defendants Malorie Street and Nancy Johnson of any wrongdoing in their representation, or more accurately misrepresentation, of Nancy Golin during the 2003 probate proceeding.  In the present proceeding we charged Ms. Street primarily in Cause of Action Eleven with Attorney Malpractice in the Verified Amended Complaint.  Judge Martin’s Statement of Opinion is cited as follows:

“The Court finds as to both Ms. Johnson and Ms. Street that they have acted professionally, ethically, and in the best interests of their respective clients.  The court finds no evidence of personal animus or bias against Mr. or Mrs. Golin.  Counsel’s advocacy of positions contrary to those of Mr. and Mrs. Golin does not support the extraordinary allegations made by Mr. and Mrs. Golin against both Ms. Johnson and Ms. Street.  The written papers submitted to the Court during trial and pretrial, as well as the repeated arguments of both Mr. and Mrs. Golin, demonstrate a world-view of deep distrust and suspicion of authority, especially governmental authority…”

Cutting through the scurrilous backwash that simply permeates this decision, what does this mean for the present proceeding?  

On the first test, the issue of attorney malpractice is not an issue that was identical to an issue in the previous proceeding, obviously.  Ms. Street and Ms. Johnson were not being charged with attorney malpractice in that proceeding
.  The matter was not “raised in the pleadings, submitted for determination [or] in fact determined”.  The probate court stated its purpose from the start and on numerous occasions, that the sole questions before the court were only three as shown by the clerk’s minutes of September 29, 2003, the first morning of trial: 

“The Court has discussions concerning the issues of this case. The Court determines that a ruling must be made as to 1) a permanent
 or limited conservatorship, 2) who the conservator should be and 3) what powers should be granted.” (Exhibit A, Appendix, Trial Minutes, DAY ONE) (emph. added)
On the second test, no evidence was ever introduced or argued on the issue of attorney malpractice in that proceeding.  There was no discussion on this subject at all.  Mr. Stiles was not included in this attempted exoneration, his name being mentioned only in the appearances. The only thing that happened was that the parents repeatedly objected to Street’s incongruous misrepresentation of their daughter. Indeed the probate court was unwilling to hear any such evidence or argument when it was brought up, being outside the scope of the proceeding. Thus the issue was not “actually litigated”. In fact, very few of the civil claims were actually litigated in probate, even assuming that the findings of the probate court could be taken for the truth of the matter here, which we already proved cannot go. In particular, there was no finding that the State was not unfit, as alleged here. 

A finding of parental unfitness was not necessarily decided either, because the decision could have been reached without such a finding, and a jury trial would have to have been granted if that was one of the questions before the court. A jury trial was not granted because ostensibly the only issues properly before the court were the three probate questions above, so jury rights were supposedly subject to waiver by the attorney for the allegedly incompetent person. Thus the question could not be carefully deliberated, and thus is not subject to issue preclusion. 

The words, “parental unfitness” are nowhere to be found in a search of the probate code, and a determination of parental fitness lies outside the scope of probate jurisdiction. It is purely a family law construction.  The Martin probate court simply forgot what court it was supposed to be and adopted the equity rules of a family court with which it was apparently more familiar.  The Golins never at any time lost their parental rights in any family proceeding.  After a child reaches maturity, there are no more parental rights, but only family rights and civil rights.  Forcible removal of a child from her family and involuntary institutionalization is not authorized by the probate code under the provisions of the Lanterman Developmental Disabilities Services Act (Cal. Welf. & Inst. Code §4500 et seq), and this was not a “court ordered removal” because there was no court order or warrant or emergency in place, as alleged in our complaint. 

Thirdly, the question of Street’s blatant attorney malpractice (Count 11), was not necessarily decided in that proceeding
.  “[c]ollateral estoppel does not bar relitigation of a nonessential issue.” State v. Ball, 226 Conn. 265, 276 (1993).  
Parklane Hosiery Co., Inc. v. Shore, 439 U.S. 322, 99 S.Ct. 645, U.S.N.Y.,1979: 

“Because we have recognized that applying the doctrine of collateral estoppel has harsh consequences, namely, cutting off a party’s right to future litigation on a given issue, we have been reluctant to uphold the invocation of the doctrine unless the issues are completely identical.…[i]f an issue has been determined, but the judgment is not dependent upon the determination of the issue, the parties may relitigate the issue in a subsequent action.” Joyner, 255 Conn. at 490. 

“An issue is necessarily determined if, in the absence of a determination of the issue, the judgment could not have been validly rendered.” Dowling, 248 Conn. at 374.

Nancy’s incompetence and her appointed conservator could have just as easily been decided without reaching the question of attorney malpractice. The issue was unnecessary to the proceedings. The only imaginable reason for Judge Martin to have included this superfluous “finding” would have been to attempt to immunize Ms. Street and Ms. Johnson from future litigation, perhaps just because Street’s behavior in prosecuting her own client was so flagrantly questionable. It also beautifully epitomizes Martin’s overreliance on his abusive discretion to “find” all sorts of factoids that are not in evidence just because he says so.  In a normal attorney malpractice situation, the attorney’s questionable misconduct or inadequate representation is not normally litigated during the course of the underlying proceeding. Attorney malpractice is a civil tort, and it would be unusual to say the least for a criminal proceeding to stop in its tracks to civilly litigate whether defense counsel was performing “professionally, ethically and in the best interests of their respective clients”…although in the face of courtroom behavior like Street’s it would not be surprising for an ethical judge to have held her in contempt.

Finally, the fourth test fails as well.  Ms. Street was not a party to the probate proceedings, nor could she have been made one by any conceivable procedure.  “[i]ssue preclusion cannot be invoked against a party who could not, as a matter of law, have obtained review of the judgment in the initial action” In re Estate of Hendrickson, 736 A.2d 540, 324 N.J.Super. 538 (Ch.Div.1999) TA \l "In re Estate of Hendrickson, 736 A.2d 540, 324 N.J.Super. 538 (Ch.Div.1999)" \s "In re Estate of Hendrickson, 736 A.2d 540, 324 N.J.Super. 538 (Ch.Div.1999)" \c 1 .
No civil tort claims were presented to the 2003 probate court, nor could they have been.  A probate court does not have jurisdiction over claims, being a court of limited statutory jurisdiction.   A probate court has no equity law jurisdiction similar to a family court. It can only exercise the powers granted to it by the legislature. Ms. Street was not deposed nor did she testify.  

The 2004 federal District Court opinion, under Judge Alsup, is irrelevant as to any further findings of fact, because no evidentiary proceeding occurred in that proceeding at all. The only evidence was that adduced from judicial notice of the disputed findings of the state probate court. All the legal conclusions derived from disputed facts of the prior state probate court opinion.

Guardianship of Kemp (1974) 43 Cal.App.3d 758, 118 Cal.Rptr. 64, Cal.App.1.Dist.  TA \l "Guardianship of Kemp, 43 Cal.App.3d 758, 118 Cal.Rptr. 64, Cal.App.1.Dist.,1974" \s "Guardianship of Kemp, 43 Cal.App.3d 758, 118 Cal.Rptr. 64, Cal.App.1.Dist.,1974" \c 1 :

 Under California Constitution (art. VI, §5), superior courts have jurisdiction of all probate matters. (Wood v. Roach (1932) 125 Cal.App. 631, 634 [14 P.2d 170] TA \l "Wood v. Roach (1932) 125 Cal.App. 631, 634 [14 P.2d 170]" \s "Wood v. Roach (1932) 125 Cal.App. 631, 634 [14 P.2d 170]" \c 1 .) (2) Hence, the "probate court" is merely a department of the superior court exercising such jurisdiction. (Schlyen v. Schlyen (1954) 43 Cal.2d 361, 375 [273 P.2d 897] TA \l "Schlyen v. Schlyen (1954) 43 Cal.2d 361, 375 [273 P.2d 897]" \s "Schlyen v. Schlyen (1954) 43 Cal.2d 361, 375 [273 P.2d 897]" \c 1 .) … "'[T]he proceedings being statutory in their nature, the court has no other powers than those given by statute and such incidental powers as pertain to it and enable the court to exercise the jurisdiction conferred upon it, and can only determine those questions or matters ... which it is authorized to do. Thus, in the exercise of the powers conferred upon it, its jurisdiction is limited and special, or limited and statutory."' (McPike v. Superior Court (1934) 220 Cal. 254, 258 [30 P.2d 17] TA \l "McPike v. Superior Court (1934) 220 Cal. 254, 258 [30 P.2d 17]" \s "McPike v. Superior Court (1934) 220 Cal. 254, 258 [30 P.2d 17]" \c 1 .)…Although the probate court in exercising its jurisdiction in guardianship matters may be said to have powers analogous to those of chancery, it has been stated that the probate court has no general equity jurisdiction. (Security-First Nat. Bk. v. Superior Court (1934) 1 Cal.2d 749, 757 [37 P.2d 69 TA \l "Security-First Nat. Bk. v. Superior Court (1934) 1 Cal.2d 749, 757 [37 P.2d 69" \s "Security-First Nat. Bk. v. Superior Court (1934) 1 Cal.2d 749, 757 [37 P.2d 69" \c 1 ].) Its jurisdiction is limited in that it has "only those powers which are granted by statute and such incidental powers, legal and equitable, as enable it to exercise the powers granted." (Estate of Muhammad (1971) 16 Cal.App.3d 726, 731 [94 Cal.Rptr. 856] TA \l "Estate of Muhammad (1971) 16 Cal.App.3d 726, 731 [94 Cal.Rptr. 856]" \s "Estate of Muhammad (1971) 16 Cal.App.3d 726, 731 [94 Cal.Rptr. 856]" \c 1 .)

“A particular danger of injustice arises when collateral estoppel is invoked by a nonparty to the prior litigation; such cases require close examination to determine whether nonmutual use of the doctrine is fair and appropriate.” (Kemp, Id). 

Perhaps if the first trial were a civil trial for damages and the present one were also on similar issues, but County’s desperate attempts to invoke collateral estoppel to the limited findings of a 2003 probate conservatorship court trial to a 2007 civil proceeding simply stretch the rule too far beyond its elastic limits to be recognizable.

A case directly on point is Hammes v. First National Bank & Trust Co. of Racine, 1977, 255 N.W.2d 555, 79 Wis.2d 355 TA \l "Hammes v. First National Bank & Trust Co. of Racine, 1977, 255 N.W.2d 555, 79 Wis.2d 355" \s "Hammes v. First National Bank & Trust Co. of Racine, 1977, 255 N.W.2d 555, 79 Wis.2d 355" \c 1 , 

“Plaintiffs sought damages from the trustees for breach of their fiduciary duties in connection with the sale of stock subsequently resold at a price considerably higher than that received by plaintiffs. The sale had been approved by the probate court and the individual trustee had been discharged. The court held that the action for damages in the circuit court was not barred by res judicata since the probate court did not have jurisdiction to try an action for damages and the trustee's discharge may have been obtained through withholding material facts. If upon remand plaintiffs could establish that the trustees had a personal interest apart from their interest as fiduciaries their action for damages would not be barred.” 

“The complaint of plaintiff-beneficiaries sufficiently stated their intention to independently attack the earlier judgment of the trial court for fraud upon the court. It was alleged that the sale of trust property for less than its full value breached the court's order to sell the property at the “best available price.” Plaintiffs' failure to specifically demand that the former judgment be set aside did not render their claims insufficient. Waters v. Jolly, Ala.1991, 582 So.2d 1048 TA \l "Waters v. Jolly, Ala.1991, 582 So.2d 1048" \s "Waters v. Jolly, Ala.1991, 582 So.2d 1048" \c 1 ., cited by Henderson, supra.”

The harms complained of could not “arise” from the conservatorship trial because the parents clearly signaled their independent intent to file a civil lawsuit in May 2003 when they filed a tort claim against these state officials and agencies six months before the conservatorship trial, and clearly would have done so if even they had won the conservatorship battle, and had to do so in October 2003 to protect their time limits whether they lost or won.

II. FINDINGS AND PARTIES THAT WERE NOT EVEN MENTIONED IN 2003 PROBATE OPINION 

Apart from the failure to meet the threshold tests for collateral estoppel or res judicata, apart from the fraud upon the court, the argument for collateral estoppel is so weak that many of the parties and arguments are not even mentioned in the 2003 Martin probate opinion.  

The names of 13 parties here out of the outstanding 22 defendants, including principal defendants, were never mentioned even once either by name or reference in Martin’s statement of opinion as found by a computer word search: Allenby, Delgadillo, Buckmaster, Kratzer (who testified), Liske, Wendt, Rogers, Hey, Talla, Mantilla, Greenwood, Duong, City of Palo Alto, County of Santa Clara.  The following additional parties’ names were mentioned no more than once, and only then in casual reference to other events: Masada (mentioned once in another doctor’s unsworn hearsay), Stiles (mentioned once, only in appearances).  How could collateral estoppel and claims of “relitigation of precisely the same issues” possibly apply to those parties when their names are not even mentioned in the statement of opinion and there is no available record? 

Even Ms. Kinderlehrer is mentioned only twice, although she testified: “Mimi Kinderlehrer testified that Nancy Golin was seen by an orthopedist for the fracture.” (citation needed), and (by scurrilous and inadmissible hearsay), “Mimi Kinderlehrer testified that Embee Manor requested that Nancy Golin be removed from their care several times due to the actions of Mr. and Mrs. Golin,” which even if true contains no finding about Ms. Kinderhlerer’s actions at any point in these events. Edna Mantilla dba Embee Manor did not testify to those alleged events, nor was she allowed to by Martin when the parents subpoenaed her and she was present in court, as demonstrated by the clerk’s minutes.  

III. DISCRETIONARY IMMUNITY FOR STATE OFFICIALS DOES NOT APPLY TO ACTS THAT WERE MINISTERIAL OR CIVIL RIGHTS CLAIMS AS HERE 

County claims absolute immunity for public employees under provisions of the Government Tort Claims Act, Cal. Govt. Code §§820.2 TA \l "Cal. Govt. Code §820.2" \s "Cal. Govt. Code §§820.2" \c 2 , 821.6 TA \l " Cal. Govt. Code §821.6" \s "Cal. Govt. Code §821.6" \c 2 ”
Cal. Govt. Code §820.2: “Except as otherwise provided by statute, a public employee is not liable for an injury resulting from his act or omission where the act or omission was the result of the exercise of the discretion vested in him, whether or not such discretion be abused.”

Cal. Govt. Code §821.6: “A public employee is not liable for injury caused by his instituting or prosecuting any judicial or administrative proceeding within the scope of his employment, even if he acts maliciously and without probable cause”.

However, the statute granting public employees immunity for discretionary acts does not apply to all acts by public employees within the literal meaning of the term "discretionary"; rather, immunity is reserved for those basic policy decisions which have been expressly committed to coordinate branches of government, and as to which judicial interference would thus be unseemly. Gillan v. City of San Marino (App. 2 Dist. 2007) 55 Cal.Rptr.3d 158, 147 Cal.App.4th 1033 TA \l "Gillan v. City of San Marino (App. 2 Dist. 2007) 55 Cal.Rptr.3d 158, 147 Cal.App.4th 1033" \s "Gillan v. City of San Marino (App. 2 Dist. 2007) 55 Cal.Rptr.3d 158, 147 Cal.App.4th 1033" \c 1 , modified on denial of rehearing, review denied.  

A public employee's immune "discretionary acts" involve planning and policy-making, whereas unprotected "ministerial acts" involve operational functions of government. Doe 1 v. City of Murrieta (App. 4 Dist. 2002) 126 Cal.Rptr.2d 213, 102 Cal.App.4th 899, rehearing denied, review denied.

Under discretionary act immunity statute, immunity is reserved for those basic policy decisions which have been expressly committed to coordinate branches of government, and as to which judicial interference would thus be unseemly; such areas of quasi-legislative policy-making are sufficiently sensitive to call for judicial abstention from interference that might even in the first instance affect the coordinate body's decision-making process. Barner v. Leeds (2000) 102 Cal.Rptr.2d 97, 24 Cal.4th 676, 13 P.3d 704 TA \l "Barner v. Leeds (2000) 102 Cal.Rptr.2d 97, 24 Cal.4th 676, 13 P.3d 704" \s "Barner v. Leeds (2000) 102 Cal.Rptr.2d 97, 24 Cal.4th 676, 13 P.3d 704" \c 1 . 
Further, State statutory immunity provisions do not apply to federal civil rights actions. Guillory v. Orange County, C.A.9 (Cal.)1984, 731 F.2d 13 TA \l "Guillory v. Orange County, C.A.9 (Cal.)1984, 731 F.2d 13" \s "Guillory v. Orange County, C.A.9 (Cal.)1984, 731 F.2d 13" \c 1 79, such as Section 1983, 1985
For purposes of civil rights suit, members of county board of supervisors were not absolutely immunized from liability by this section. Morrison v. Jones, C.A.9 (Cal.)1979, 607 F.2d 1269, certiorari denied 100 S.Ct. 1648, 445 U.S. 962, 64 L.Ed.2d 23 TA \l "Morrison v. Jones, C.A.9 (Cal.)1979, 607 F.2d 1269, certiorari denied 100 S.Ct. 1648, 445 U.S. 962, 64 L.Ed.2d 23" \s "Morrison v. Jones, C.A.9 (Cal.)1979, 607 F.2d 1269, certiorari denied 100 S.Ct. 1648, 445 U.S. 962, 64 L.Ed.2d 23" \c 1 7.

State immunity statute could not be applied to foster parents' federal claims under §§ 1983, as immunity under §§1983 is governed by federal law, and state law cannot provide immunity from suit for federal civil rights violations.  Romstad v. Contra Costa County, C.A.9 (Cal.) 2002, 41 Fed.Appx. 43, 2002 WL 1417948 TA \l "Romstad v. Contra Costa County, C.A.9 (Cal.)2002, 41 Fed.Appx. 43, 2002 WL 1417948" \s "Romstad v. Contra Costa County, C.A.9 (Cal.)2002, 41 Fed.Appx. 43, 2002 WL 1417948" \c 1 , Unreported, on subsequent appeal 103 Fed.Appx. 108, 2004 WL 1380115.

Claim for damages for deprivation of plaintiffs' right to vote brought under federal Civil Rights Act (42 U.S.C.A. §1981 et seq.) was not barred as to county defendants under state governmental immunity statutes, Fenton v. Groveland Community Services Dist. (App. 5 Dist. 1982) 185 Cal.Rptr. 758, 135 Cal.App.3d 797 TA \l "Fenton v. Groveland Community Services Dist. (App. 5 Dist. 1982) 185 Cal.Rptr. 758, 135 Cal.App.3d 797" \s "Fenton v. Groveland Community Services Dist. (App. 5 Dist. 1982) 185 Cal.Rptr. 758, 135 Cal.App.3d 797" \c 1 .

To determine which acts are discretionary for purposes of statutory immunity, California courts do not look at literal meaning of "discretionary," inasmuch as almost all acts involve some choice between alternatives; rather, immunity protects basic policy decisions, but does not protect operational or ministerial decisions that merely implement basic policy decision. Martinez v. City of Los Angeles, C.A.9 (Cal.) 1998, 141 F.3d 1373 TA \l "Martinez v. City of Los Angeles, C.A.9 (Cal.)1998, 141 F.3d 1373" \s "Martinez v. City of Los Angeles, C.A.9 (Cal.)1998, 141 F.3d 1373" \c 1 .

City supervisor's alleged retaliatory acts of stripping employee of supervisorial duties and threatening his favorable schedule, after employee opposed race discrimination against coworker, were not "discretionary acts" within meaning of governmental immunity provision of Government Tort Claims Act. Taylor v. City of Los Angeles Dept. of Water and Power (App. 2 Dist. 2006) 51 Cal.Rptr.3d 206, 144 Cal.App.4th 1216 TA \l "Taylor v. City of Los Angeles Dept. of Water and Power (App. 2 Dist. 2006) 51 Cal.Rptr.3d 206, 144 Cal.App.4th 1216" \s "Taylor v. City of Los Angeles Dept. of Water and Power (App. 2 Dist. 2006) 51 Cal.Rptr.3d 206, 144 Cal.App.4th 1216" \c 1 , review denied.

Not all acts requiring a public employee to choose among alternatives entail the use of "discretion," within the meaning of statutory discretionary act immunity. Doe 1 v. City of Murrieta (App. 4 Dist. 2002) 126 Cal.Rptr.2d 213, 102 Cal.App.4th 899 TA \l "Doe 1 v. City of Murrieta (App. 4 Dist. 2002) 126 Cal.Rptr.2d 213, 102 Cal.App.4th 899" \s "Doe 1 v. City of Murrieta (App. 4 Dist. 2002) 126 Cal.Rptr.2d 213, 102 Cal.App.4th 899" \c 1 , rehearing denied, review denied. 

In determining whether discretionary act immunity applies with regard to the acts of a public employee, courts must consider whether the acts or omissions of the particular employee resulted from the exercise of discretion within the meaning of immunity statute. Barner v. Leeds (2000) 102 Cal.Rptr.2d 97, 24 Cal.4th 676, 13 P.3d 704 TA \l "Barner v. Leeds (2000) 102 Cal.Rptr.2d 97, 24 Cal.4th 676, 13 P.3d 704" \s "Barner v. Leeds (2000) 102 Cal.Rptr.2d 97, 24 Cal.4th 676, 13 P.3d 704" \c 1 .

Discretionary act immunity requires proof that specific conduct that gave rise to lawsuit involved actual exercise of discretion, that is, conscious balancing of risks and advantages; term is limited to basic policy decisions. Bell v. State of California (App. 2 Dist. 1998) 74 Cal.Rptr.2d 541, 63 Cal.App.4th 919 TA \l "Bell v. State of California (App. 2 Dist. 1998) 74 Cal.Rptr.2d 541, 63 Cal.App.4th 919" \s "Bell v. State of California (App. 2 Dist. 1998) 74 Cal.Rptr.2d 541, 63 Cal.App.4th 919" \c 1 , rehearing denied, as modified, review denied.

Immunity for judicial and administrative proceedings is intended to prevent malicious prosecution actions against government officials, and does not apply where the tort complained of occurred after the judicial or administrative proceeding has been completed. Ogborn v. City of Lancaster (App. 2 Dist. 2002) 124 Cal.Rptr.2d 238, 101 Cal.App.4th 448, review denied. TA \l "Ogborn v. City of Lancaster (App. 2 Dist. 2002) 124 Cal.Rptr.2d 238, 101 Cal.App.4th 448, review denied" \s "Ogborn v. City of Lancaster (App. 2 Dist. 2002) 124 Cal.Rptr.2d 238, 101 Cal.App.4th 448, review denied" \c 1 
Section 1983 malicious prosecution actions are not limited to suits against prosecutors and may be pursued against other persons who have wrongfully caused charges to be filed. Ayala v. KC Environmental Health, E.D.Cal.2006, 426 F.Supp.2d 1070 TA \l "Ayala v. KC Environmental Health, E.D.Cal.2006, 426 F.Supp.2d 1070" \s "Ayala v. KC Environmental Health, E.D.Cal.2006, 426 F.Supp.2d 1070" \c 1 , reconsideration denied 

IV. SECTION 1714.10 DOES NOT PROVIDE IMMUNITY FROM CONSPIRACY CLAIMS TO DEFENDANT DUONG

County Defendants demur that defendant Duong, formerly an attorney for County Counsel’s Office, cannot be held liable for her role in conspiring to remove Nancy from her family without legal authority or basis, because plaintiffs failed to file a motion with the court seeking an order permitting them to name her as a defendant prior to filing the complaint. Of course this could be cured by amendment and repleading, but it is incorrect for a more fundamental reason.  Ms. Duong was an attorney for the County, but the County was not a party to the conservatorship proceeding.  Ms. Duong conspired with other defendants whom she did not represent and to whom she owed no duty, such as SARC, Embee and Det. Kratzer (VAC ¶70).  At that time there was no litigation concerning Nancy’s conservatorship.  In fact, County Counsel’s role is somewhat ambiguous in the events being litigated here.  Who did she really represent? APS? The DA’s Office?  Certainly APS has never before been a party to litigation.

In relevant part, Cal. Civ. Code §1714.10(a) TA \l "Cal. Civ. Code §1714.10(a)" \s "Cal. Civ. Code §1714.10(a)" \c 2  states:

“No cause of action against an attorney for a civil conspiracy with his or her client arising from any attempt to contest or compromise a claim or dispute, and which is based upon the attorney's representation of the client, shall be included in a complaint or other pleading unless the court enters an order allowing the pleading that includes the claim for civil conspiracy to be filed after the court determines that the party seeking to file the pleading has established that there is a reasonable probability that the party will prevail in the action.  The court may allow the filing of a pleading claiming liability based upon such a civil conspiracy following the filing of a verified petition therefor accompanied by the proposed pleading and supporting affidavits stating the facts upon which the liability is based.  The court shall order service of the petition upon the party against whom the action is proposed to be filed and permit that party to submit opposing affidavits prior to making its determination.  The filing of the petition, proposed pleading, and accompanying affidavits shall toll the running of any applicable statute of limitations until the final determination of the matter, which ruling, if favorable to the petitioning party, shall permit the proposed pleading to be filed”.

To come within exceptions to statute requiring a plaintiff to establish "reasonable probability" of prevailing, as prerequisite for filing complaint alleging attorney-client conspiracy, and thereby state a viable conspiracy claim against an attorney, the complaint must plead either that (1) the attorney has an independent legal duty to plaintiff, or (2) the attorney's acts went beyond the performance of a professional duty to serve the client and involved a conspiracy to violate a legal duty in furtherance of the attorney's financial gain. Berg & Berg Enterprises, LLC v. Sherwood Partners, Inc. (App. 6 Dist. 2005) 32 Cal.Rptr.3d 325, 131 Cal.App.4th 802, modified on denial of rehearing, review denied. 

The “agent's immunity rule,” establishes that an agent is not liable for conspiring with the principal when the agent is acting in an official capacity on behalf of the principal.  Here the agent, Ms. Duong, was not just acting as her principal’s (County of Santa Clara) agent but agent for the other state officials and agencies such as SARC, Stanford, City of Palo Alto well in their conspiratorial scheme. 

In order to maintain an action for conspiracy, a plaintiff must allege that the defendant had knowledge of and agreed to both the objective and the course of action that resulted in the injury, that there was a wrongful act committed pursuant to that agreement, and that there was resulting damage, all of which is alleged here.
V.  STARE DECISIS TRUMPS COLLATERAL ESTOPPEL IN RELITIGATION IF AN ISSUE WAS FIRST WRONGLY DECIDED IN CONTRAVENTION TO A WELL-ESTABLISHED RULE OF LAW

Bostick v. Flex Equip. Co., Inc., 147 Cal.App.4th 80, 54 Cal.Rptr.3d 28, Cal.App. 2 Dist.,2007:

Prior applicable precedent usually must be followed even though the case, if considered anew, might be decided differently by the current justices; this policy, known as the doctrine of stare decisis, is based on the assumption that certainty, predictability, and stability in the law are the major objectives of the legal system…. In deciding whether the doctrine of collateral estoppel is applicable in a particular situation, a court must balance the need to limit litigation against the right of a fair adversary proceeding in which a party may fully present his case.

The common sense reasoning behind this rule is simply that stability and predictability in the administration of law is of vastly greater importance than stability behind some prior ruling. Were this not so, courts would be free to simply disregard settled law enacted by the Legislature, fashioning the law in each case as it saw fit to the moment.  The result would be chaos.

CONCLUSION

For the aforementioned reasons, County Defendants’ and SARC’s Demurrers should be denied.

Entered this 10th Day of September 2007

_____________________________

Jeffrey R. Golin

PROOF OF SERVICE

I am employed in the County of Santa Clara, State of California.  I am over the age of 18 and not a party to the within action; my business address is 93 E. San Carlos St., San Jose, CA 95112.  I am readily familiar with the business practices of the collection and processing of correspondence, said practice being that in the ordinary course of business, correspondence is deposited in the United States Postal Service the same day as it is placed for collection.  

I served the following documents to the parties who have appeared in this case:

AMENDED MEMORANDUM OF POINTS AND AUTHORITIES OF PLAINTIFF JEFFREY GOLIN IN OPPOSITION TO DEMURRERS OF COUNTY DEFENDANTS’ (CCP 473(a)(1)) 

(   ) Via Federal Express Next Day Business Day and paid for by sender to the persons noted on the attached Service List

(  ) Via e-mail to the persons noted on the attached Service List

(   ) Via Personal Delivery to the persons noted on the attached Service List. 

(xx) Via First Class Mail to the persons noted on the attached Service List

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.  Executed August 20, 2007, at San Jose, California.

________________________

Nathan Nava




� Retired judge of the superior court sitting under assignment by the Chairman of the Judicial Council.


� See also, Joyner, 255 Conn. at 490 (quoting Aetna, 220 Conn. at 297); see also Corcoran v. Dep’t of Soc. Servs., 271 Conn. 679, 689-90 (2005)


� as the complete record would prove if Ms. Street and Ms. Johnson had not obstructed its procurement in 2004, and if the trial transcript had not been so extensively and intentionally tampered with to protect public official witnesses as Det. Kratzer from evidence of their perjury and impeachment in cross examination.


� The 2003 Court failed to realize that there is no statutory probate class of “permanent conservatorship”, and creating one by judicial fiat is a subversion of legislative power.  Any limited conservatorship may be reversed or terminated (Cal. Prob. C. §§860-1865), justifying no basis for defendants’ claims of res judicata of this decision. 


� Indeed, Martin’s decision says nothing about Nancy’s claims against “her attorney”, but only slaps Mr. and Mrs. Golin for their objections to Street’s court-sanctioned misconduct. He cites their healthy and well-founded supposed distrust of governmental authority, (counterpoised against their naive trust of the courts to persistently seek relief there).  Thus Nancy is not considered a party to this question decided here.
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