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SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF SANTA CLARA

CIVIL DIVISION UNLIMITED JURISDICTION

	JEFFREY R. GOLIN, 
ELSIE Y. GOLIN, 

NANCY K. GOLIN, 

 Plaintiffs
v.


CLIFFORD B. ALLENBY,

et al

Defendants
	No.: 1-07-CV-082823

SUPPLEMENTAL MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO SARC’S SPECIAL MOTION TO STRIKE (“ANTI-SLAPP”)

   Judge: TBA

Department: TBA

Date: November 5, 2007

Time:  10:00 a.m.


SUMMARY

An dispositive authority has just come to the attention of plaintiff Jeffrey Golin requiring that the court summarily deny SARC’s special motion to Strike, (CCP §425.16) Morin v. Rosenthal (2004) 122 Cal.App.4th 673, 19 Cal.Rptr.3d 149, Cal.App. 2 Dist.,2004, as completely out of time.   Defendant SARC’s motion thus fails completely, even disregarding the previously argued frivolousness and vexatiousness of their arguments.

A special motion to strike must be filed by a defendant no later than 60 days following the service of the last amended complaint upon the defendant. SARC’s motion to strike was filed on or about May 14, 2007.  SARC and its officers were served with the Verified Amended Complaint on August 24, 2006.  This left SARC only until October 16, 2006 to file their motion.  SARC sought no stipulations for late filing, and none could be granted if applied for.  SARC’s filing is 7 months too late.  

Apparently, SARC relied upon the theory that County’s motion to change venue filed June 4, 2007 tolled their timelines to file their anti-SLAPP motion, mistakenly relying on Pickwick Stages System v. Superior Court (1934) 138 Cal.App. 448, 449, 32 P.2d 433; and see Walsh v. Superior Court (1919) 44 Cal.App. 31, 185 P. 998, just as did the hapless Morin defendants.   As explained in Morin, Pickwick does not stand for the proposition that the defendants timelines for filing are tolled but only that the court lacks authority to rule on any other motions during the pendency of the motion to change venue. As Morin suggests, SARC should have just as easily filed their motion to strike in Sacramento and allowed the motion to be calendared for the occasion that the court decided on the ultimate venue motion.  But they did not do that. 

The overall purpose of the SLAPP statute is to provide defendants with a procedural remedy "which would allow prompt exposure and dismissal of SLAPP suits."  Wilcox v. Superior Court (1994) 27 Cal.App.4th 809, 817, 33 Cal.Rptr.2d 446,  The 60 day period in which a defendant may file a SLAPP motion as a matter of right appears to be intended to permit the defendant to test the foundation of the plaintiff's action before having to "devote its time, energy and resources to combating" a "meritless" lawsuit.  Wilcox v. Superior Court, supra, 27 Cal.App.4th at page 816, 33 Cal.Rptr.2d 446.
Here, instead of attempting to promptly expose and dismiss Morin's suit as a SLAPP, defendants chose to devote their time, energy and resources to moving the case from state court to federal court and, after remand from the federal court, moving **154 the case from one branch of the superior court to another and then from one judge to another in the chosen branch. This procedural maneuvering consumed seven months or nearly one-third of the court's overall time goal for disposing of a civil case.  (California Standards of Judicial Administration, section 2.1(d)). (Morin, at 153-154)

These circumstances lie foursquare with the situation presented here.  Here, rather than expending their energy, time and resources to “expose” the plaintiffs case as supposedly meritless, in order to save all parties time, SARC devoted its energies to constantly attempting to deprive plaintiff Nancy Golin of any legitimate representative in her own lawsuit, in order to block discovery and seek demurrer of her claims on the grounds that she had no guardian ad litem.  Indeed, seen this way, it is SARC’s special motion to strike that is meant to vex, harass and delay these proceedings.  Instead of the plaintiffs being sanctioned under CCP §425.16, it should be SARC.

CONCLUSION

The special motion to strike of San Andreas Regional Center, under CCP 425.16, should be summarily denied without having to reach consideration of its dubious merits, thereby saving the court and all parties valuable time.  We request sanctions to be awarded to the plaintiffs under CCP §425.16(c).
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