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SUMMARY

Plaintiff Jeffrey Golin hereby submits this Supplemental Answer in Opposition to County Defendants’ Demurrer, due to intervening events, arguments and law, as provided by Cal. Code Civ. Proc. §473(a)(1).  

GROUNDS FOR AMENDMENT

This brief is necessitated by several causes: 

1. County Defendants have improperly raised new arguments in their Reply brief and cited inapposite authorities that do not stand for the propositions that they purport to represent, that were not addressed in their demurrer, requiring an opportunity to respond, or should be stricken.  

2. Following the intervening Supreme Court decision in Winkelman v. Parma City,  126 S.Ct. 1994 (May 15, 2007), Plaintiff has found that Winkelman’s instruction opens the door to reaching controlling holdings answering the contention of County Defendants that Nancy Golin’s parents lack standing to sue on her behalf, which forms the backbone of County’s demurrer claims and reply brief.  Plaintiffs now argue that they have independent enforceable standing as “parties aggrieved” to represent their daughter’s interests under Title II of the Americans with Disabilities Act (ADA) 42 USC §12132 TA \l "42 USC §12132" \s "42 USC §12132" \c 2 . Plaintiffs filed a Supplemental Brief in the United States Supreme Court under Sp. Ct. Case No. 06-1562 that argues that new question. 
3. Plaintiff’s Elsie Golin’s local attorney Lara Shapiro abandoned her client since May 30, 2007, after being retained, failing to apply her professional skills leaving many issues answered but many others largely unattended such as qualified immunity of social workers, regional center workers and absolute immunity of prosecutors (argued in Verified Amended Complaint), and she has not filed any responses since May 30, 2007.  Ms. Shapiro improperly withheld return of her clients’ moving papers until August 1, 2007, only 10 days ago. Ms. Shapiro’s papers contained numerous pleadings that I have never seen before this.  Ms. Shapiro also dismissed important claims without authorization from her client or obtaining her approval. Ms. Shapiro resisted all plaintiffs’ efforts to remove her as counsel, while at the same time professing that she wants to be allowed to withdraw, right up to last week, August 3, 2007, when her disassociation consent was filed with this court.) 

4. The plaintiffs applied for a stay in the United States Supreme Court in Case No. 06-1562 of the present action in order to make a determination of the guardian ad litem and standing issues, which they counted on forestalling any further action by this court until this matter was settled.  That stay was denied and the denial was docketed on July 28, 2007.  The petition for certiorari remains pending, and this amended brief is issued pursuant to that action. 

Without supplemental briefing, those arguments are not ready for submission.

LEGAL ARGUMENT

SUMMARY

1) Each of County’s arguments rests ultimately on some factual attack on the allegations in the complaint, which may not be considered in a demurrer, the purpose of which is only to test the sufficiency of the complaint in the law, assuming all allegations to be true. The court may take notice of the existence of findings of fact made in the other action, (here the 2003 probate matter)  but may not accept them as true on issues in dispute in the present case.
2) Each of the County Defendants’ demurrers is firstly rooted in earlier conclusions obtained by clear fraud by many of these defendants on the 2003 probate court, which fraud constitutes the basis for most if not all of the causes of action complained of. 

3)  Second, new intervening events and causes of action accrued since 2003 can not be accounted for by any of the County Defendants’ counter-arguments
. 

4) Nancy does have standing to sue by guardian ad litem, and her parents have standing to bring such a suit, by virtue of Title II of the ADA and Whitmore v. Arizona.  Indeed, if anyone lacks standing, as a defendant is is plainly obvious County has no standing whatever to object to the appointment of a representative for plaintiffs’ guardian ad litem in a normal ex parte application that does not require notice to the defendants, and can cite no competent authority to the contrary to support their claim because none exists that we have found or logically could exist in theory.  

5) Nancy must have an ardent advocate appointed for her to represent her who does not have a conflict of interest, is not appointed at the pleasure of the defenants, not a County or SARC bureaucrat or flack, not a former defendant or unnamed co-conspirator, and the only relevant conflicts of interest at issue here are those assumed-true allegations in the complaint.  

6) The County’s argument that res judicata bars suit fails because Nancy’s conservatorship is not a final judgment, the parants do not seek to overturn the conservatorship judgment in this suit, and res judicata cannot be enforced without forcing Nancy into a lifetime of false imprisonment by the State, which is barred by statute because Nancy is not a harm to herself and cannot be deemed gravely disabled because she is merely developmentally disabled, has willing and able parents, is improperly conserved under the Lanterman Act, and thus does not qualify for LPS laws. 

7)  Collateral estoppel fails because the former proceedings were of a completely different nature with different jurisdiction and claims; were “infirm” because of failure to meet previously briefed well established tests; the findings were obtained by fraud committed by many of these defendants, the subject of which this suit is largely composed; no claims of any kind were ever brought in the probate proceeding; a judgment obtained by fraud is not really even a judgment; new evidence and facts have arisen to buttress this claim; and because the issues were not firm and do not qualify for preclusion as a matter of law.  

8) Exclusive concurrent jurisdiction does not apply because the jurisdictions are no longer concurrent, the jurisdictions are not the same subject matter, the defendants are not all the same, the claims were not presented, the probate court did not have jurisdiction to hear damages claims or grant awards, and, again, the findings were obtained by fraud and oppression the subject of which this present suit and no other has been addressing.

9) The defendants are not entitled to qualified immunity because the record clearly shows, as the complaint states (VAC ¶¶70, 71, 224, 271), that they were put on notice by a county mental health worker (VAC ¶271), and they admitted in written evidence to knowledge that they were aware of their misdeeds (VAC ¶70), that they were aware that they were violating a number of clearly established rules that they not only should have known but did know; the facts on record to be brought into evidence will show that they were not merely making a careless mistake but consciously and recklessly disregarded their error in the belief that they could escape accountability by virtue of their influence and standing. Aside from that, there were a number of clearly established rules disentitling them from qualified immunity that defendants should have known about, as we will argue here.

I. EACH OF DEFENDANTS’ DEMURRERS EITHER DIRECTLY OR INDIRECTLY ATTACK THE TRUTHFULNESS OR ADEQUACY OF THE ASSUMED-TRUE FACTS ALLEGED IN THE COMPLAINT, WHICH IS INSUFFICIENT TO SUSTAIN DEMURRER ON THE LAW

The function of a demurrer is to test the sufficiency of other pleadings as a matter of law, and it only raises questions of law. (Cal.Code Civ. Proc. §589 TA \l "Cal.Code Civ. Proc. §589" \s "Cal.Code Civ. Proc. §589" \c 2 .) If lack of capacity to sue does not appear on the face of the complaint, it cannot be raised by demurrer, but is a special plea in abatement. (Advantec Group, Inc. v. Edwin's Plumbing Co., Inc., (2007) 63 Cal.Rptr.3d 195, Cal.App. 2 Dist TA \l "Advantec Group, Inc. v. Edwin's Plumbing Co., Inc., (2007) 63 Cal.Rptr.3d 195, Cal.App. 2 Dist" \s "Advantec Group, Inc. v. Edwin's Plumbing Co., Inc., (2007) 63 Cal.Rptr.3d 195, Cal.App. 2 Dist" \c 1 ). All facts pleaded in the complaint must be deemed true. (Holland v. Thacher (1988) 199 Cal.App.3d 924, 928, 245 Cal.Rptr. 24 TA \l "Holland v. Thacher (1988) 199 Cal.App.3d 924, 928, 245 Cal.Rptr. 24" \s "Holland v. Thacher (1988) 199 Cal.App.3d 924, 928, 245 Cal.Rptr. 24" \c 1 7.) (Lazy Acres Market, Inc. v. Tseng, (2007) 152 Cal.App.4th 1431, 62 Cal.Rptr.3d 378, Cal.App. 2 Dist TA \l "Lazy Acres Market, Inc. v. Tseng, (2007) 152 Cal.App.4th 1431, 62 Cal.Rptr.3d 378, Cal.App. 2 Dist" \s "Lazy Acres Market, Inc. v. Tseng, (2007) 152 Cal.App.4th 1431, 62 Cal.Rptr.3d 378, Cal.App. 2 Dist" \c 1 .) If it appears the plaintiff is entitled to any relief, the complaint will be held good. (Chase Chemical Co. v. Hartford Accident & Indemnity Co. (1984) 159 Cal.App.3d 229, 242, 205 Cal.Rptr. 46 TA \l "Chase Chemical Co. v. Hartford Accident & Indemnity Co. (1984) 159 Cal.App.3d 229, 242, 205 Cal.Rptr. 46" \s "Chase Chemical Co. v. Hartford Accident & Indemnity Co. (1984) 159 Cal.App.3d 229, 242, 205 Cal.Rptr. 46" \c 1 9.) One is not to be deprived of due process or equal protection on basis of developmental disability alone (In re Hop, (1981) 29 Cal.3d 82, 623 P.2d 282 TA \l "In re Hop, (1981) 29 Cal.3d 82, 623 P.2d 282" \s "In re Hop, (1981) 29 Cal.3d 82, 623 P.2d 282" \c 1 )
II. PARENTS AND NANCY HAVE STANDING TO BRING CIVIL SUIT AGAINST HER CONSERVATOR 

In County’s Demurrer, under each and every cause of action, County states as their first argument, that, “This claim is barred [as to Nancy’s claims because] [in its entirety because it only pertains to Nancy and because] she is an incompetent individual represented by a conservator and her parents do not have standing to sue on her behalf” (County Defendants’ Demurrer to Plaintiffs Complaint, June 5, 2007: ¶¶1,10, 21, 33, 46, 59, 73, 86, 97, 106, 118, 129, 140, 152, 164, 174, 184).  

County’s argument can be deconstructed into five questions of law: 

5. Do the parents have standing to bring this suit on Nancy’s behalf in the first place? 

6. Once the suit is brought, does Nancy herself have standing to sue by Guardian Ad Litem, notwithstanding that she already has a conservator?

7. Did the Hyman probate court have jurisdiction to make pre-trial interlocutory determinations of genuine issues of material fact in reaching findings rejecting the appointment of mother Elsie Golin or friend John Lehman as Guardian Ad Litem at the pleading phase, leaving Nancy Golin without a Guardian Ad Litem to pursue her causes?

8. Does defendants’ insistence that Nancy is “represented by a conservator” (rather than by a GAL for the present proceeding) support sustaining of a demurrer, or appointment of a Guardian Ad Litem?  

9. IS Nancy being represented by a conservator in the present proceeding, notwithstanding that the conservator has a prima facie conflict of interest by virtue of being cited as a defendant?

A. PARENTS HAVE STANDING TO BRING SUIT ON BEHALF OF THEIR DEVELOPMENTALLY DISABLED DAUGHTER UNDER ENFORCEMENT PROVISIONS OF ADA

In oral argument, on March 30, 2007, County’s argument centered on the first, the standing question (Exhibit A, Reporter’s Transcripts of Proceedings, page 5, lines 24, 25; p 24, lines 20-22), asserting without support the theory that Nancy’s “parents do not have standing to sue on her behalf”.  We assert based on credible authority that the parents do have ample standing under the enforcement provisions of Title II of the Americans with Disabilities Act, 28 U.S.C. §12133 as “parties aggrieved”, as well as “next friends” under the firmly rooted three-pronged standard of Whitmore v. Arizona, surpassing the qualifications of any other available party that is ready and able to act without conflict. The parents have never at any time lost their parental rights, and Nancy is a handicapped adult not subject to juvenile law.

a. Parents have standing to represent their daughter as next friends under Whitmore v. Arizona
In agreeing with County’s May 30, 2007 oral argument requesting appointment of a “neutral, uninterested third-party”, the Hyman probate court in part directly contravened an old and firmly established holding of this Court regarding appointment of “next friends”, (guardians ad litem for the plaintiffs), in Whitmore v. Arkansas, 495 U.S. 149, 163-4 (1990) TA \l "Whitmore v. Arkansas, 495 U.S. 149, 163-4 (1990)" \s "Whitmore v. Arkansas, 495 U.S. 149, 163-4 (1990)" \c 1 , which defined a three-pronged test: (1)"adequate explanation as to why [she] cannot appear on her own behalf" ) (Id. at 163), (2) "truly dedicated to the best interests of the person on whose behalf he seeks to litigate" (Id. at 163). (3) some "significant relationship with the real party in interest"(Id. at 164).  

b. Whitmore stands for proposition that a guardian ad litem may not be a neutral uninterested party

Whitmore significantly narrowed the rule at common law that any person could serve as the next friend. ‘This prochein ami may be any person who will undertake the infant's cause.’ 1 Blackstone 464 TA \l "1 Blackstone 464" \s "1 Blackstone 464" \c 1 . ‘Any person may act as the next friend provided he has no interest in the suit adverse to that of the infant.’ 2 Chitty's Archbold's Practice, 1133 TA \l "2 Chitty's Archbold's Practice, 1133" \s "2 Chitty's Archbold's Practice, 1133" \c 1 . “These limitations on the “next friend” doctrine are driven by the recognition that “[i]t was not intended that the writ of habeas corpus should be availed of, as matter of course, by intruders or uninvited meddlers, styling themselves next friends.” United States ex rel. Bryant v. Houston, 273 F. 915, 916 (CA2 1921) TA \l "United States ex rel. Bryant v. Houston, 273 F. 915, 916 (CA2 1921)" \s "United States ex rel. Bryant v. Houston, 273 F. 915, 916 (CA2 1921)" \c 1 , quoting Whitmore at 149).  See also, Gusman v. Marrero (1901) 180 U.S. 81, (21 S.Ct. 293, 45 L.Ed. 436), and In re Hop, 29,  Cal.3d 82, 623 P.2d 282, 171 Cal.Rptr. 721. This exactly fits the situation here. 
Clearly, a “neutral, uninterested third party” is the furthest thing possible from being “truly devoted”, or having “some significant relationship”, just the opposite of what the Supreme Court intended when it established the rule. (Rosenberg v. United States, 346 U.S. 273, 291-292, 73 S.Ct. 1152, 1161-1162, 97 L.Ed. 1607 (195 TA \l "Rosenberg v. United States, 346 U.S. 273, 291-292, 73 S.Ct. 1152, 1161-1162, 97 L.Ed. 1607 (195" \s "Rosenberg v. United States, 346 U.S. 273, 291-292, 73 S.Ct. 1152, 1161-1162, 97 L.Ed. 1607 (195" \c 1 3) (Jackson, J., concurring with five other Justices) (discountenancing practice of granting “next friend” standing to one who was a stranger to the detained persons and their case and whose intervention was unauthorized by the prisoners' counsel) This is especially true when eminently qualified relatives or parents with deep and committed relationships are available and ready to act...”.  During the probate proceedings, the Martin court was forced to concede that a close and significant relationship obviously did exist between the parents and their daughter after Nancy was brought into the courtroom and voluntarily sat on her mother’s lap while Mrs. Golin testified, among other things (VAC ¶117). 
c. Ninth Circuit holding rejected parents’ Whitmore GAL standing based only on non-attorney parent petitioner disqualification, mooted here

In response to County’s present arguments adopted by the court below, in the preceding federal suit, Golin v. Allenby, 135 Fed.Appx. 978 (2005) TA \l "Golin v. Allenby, 135 Fed.Appx. 978 (2005)" \s "Golin v. Allenby, 135 Fed.Appx. 978 (2005)" \c 1 , the Circuit Court of Appeals declined to reached the parents’ invoked GAL qualifications under the Whitmore test
, affirming only on the holding that they were unrepresented non-attorney parent petitioners
, which they have now cured by retention of counsel. 

“Parents were not eligible for appointment as their child's guardians ad litem, where neither parent was attorney. Golin v. Allenby, 135 Fed.Appx. 978 (2005)”, citing 118 A.L.R. 401, “Necessity for and degree of relationship to infant as affecting representation as next friend or guardian ad litem”, by H.D.W. TA \l "118 A.L.R. 401, \“Necessity for and degree of relationship to infant as affecting representation as next friend or guardian ad litem\”, by H.D.W." \s "118 A.L.R. 401, \"Necessity for and degree of relationship to infant as affecting representation as next friend or guardian ad litem\", by H.D.W." \c 5  distilling the outcome of the Golins’ Ninth Circuit appeal merely as a non-attorney parent situation.

d. Ninth Circuit misread state law, reaching clear error at law that Nancy lacked standing to sue by Guardian Ad Litem when a conflict of interest existed with her general representative, that should not be recognized here

In addition, the Ninth Circuit reached the clearly erroneous determination that Nancy lacked standing to sue
 because she was conserved.  Aside from the fact that argument makes no sense unless we allow her to be deprived of any legal remedy by an aggrieved next friend, the purportedly controlling state statute cited by the Ninth Circuit for the proposition that only the state can represent Nancy (Cal. Code Civ. Proc. §372(a) TA \l "Cal. Code Civ. Proc. §372(a)" \s "Cal. Code Civ. Proc. §372(a)" \c 2 ) was egregiously misstated
, ignoring United States v. 30.64 Acres of Land, More or Less, Situated in Klickitat County, State of Wash., 795 F.2d 796, 804 (9th Cir.1986) TA \l "United States v. 30.64 Acres of Land, More or Less, Situated in Klickitat County, State of Wash., 795 F.2d 796, 804 (9th Cir.1986)" \s "United States v. 30.64 Acres of Land, More or Less, Situated in Klickitat County, State of Wash., 795 F.2d 796, 804 (9th Cir.1986)" \c 1 , “if an incompetent person is represented, it is only where the representative refuses to act or whose interests conflict with the person represented that the incompetent may sue by next friend” (Id. at 805), and in fact Cal. Code Civ. Proc. §373(c) TA \l "Cal. Code Civ. Proc. §373(c)" \s "Cal. Code Civ. Proc. §373(c)" \c 2  (cited at a-25, petition for certiorari) provides for appointment “…upon the application of a relative or friend of such insane or incompetent person…” (emph. added).

e. Nearest available relative or friend should be appointed, not uninterested third party

In Jarvis v. Crozier (1899, C. C.) 98 F. 753 TA \l "Jarvis v. Crozier (1899, C. C.) 98 F. 753" \s "Jarvis v. Crozier (1899, C. C.) 98 F. 753" \c 1 , the court quoted with approval the following statement from 1 Daniel, Ch. Pr. 69 TA \l "1 Daniel, Ch. Pr. 69" \s "1 Daniel, Ch. Pr. 69" \c 1 : "When an infant claims a right or suffers an injury on account of which it is necessary to resort to a court of chancery to protect his rights, his nearest relation not concerned in point of interest in the matter in question is supposed to be the person who will take him under his protection and institute a suit to assert his rights, or defend an action against him; and it is for this reason that a person who institutes a suit on behalf of an infant is termed 'his next friend."' However, it seems that the court did not intend to rely upon this statement as exclusive, inasmuch as it expressed the opinion that a next friend, in order to conduct litigation, should be either a party "duly authorized" by order of the court, an executor or other personal representative having control of the infants' estate, or "next of kin, and so nearly related to [the infants] that the court would recognize the right to act for them." The proceeding was one for the partition of lands, and the court made an order "directing that [another] guardian ad litem be appointed for the infant defendants, to protect their interests." (See also e.g., Bank of United States v. Ritchie (1834) 8 Pet. (U.S.) 128, 8 L. ed. 890 TA \l "Bank of United States v. Ritchie (1834) 8 Pet. (U.S.) 128, 8 L. ed. 890" \s "Bank of United States v. Ritchie (1834) 8 Pet. (U.S.) 128, 8 L. ed. 890" \c 1  (strongly supporting the general practice of appointing the nearest relative, where otherwise qualified), Bernard v. Merrill (1898) 91 Me. 358, 40 A. 136 TA \l "Bernard v. Merrill (1898) 91 Me. 358, 40 A. 136" \s "Bernard v. Merrill (1898) 91 Me. 358, 40 A. 136" \c 1 , Bonner v. Ogilvie (1900) 24 Tex. Civ. App. 237, 58 S.W. 1027 TA \l "Bonner v. Ogilvie (1900) 24 Tex. Civ. App. 237, 58 S.W. 1027" \s "Bonner v. Ogilvie (1900) 24 Tex. Civ. App. 237, 58 S.W. 1027" \c 1 .)

It makes no sense for the court to appoint someone who is by definition uninterested in Nancy’s rights and beholden to her defendants’ deference as her advocate in litigation, and continues to deny her constitutional due process to access to a zealous advocate on her behalf (Claims 3 and 11).  

f. Conflicts of interest relevant to appointment of GAL concern only allegations contained in complaint or admitted by plaintiff involving monetary settlements

This case and Williams are distinguishable on account of the separate nature of the claims by Nancy Golin and her parents, and the fact that the claims raise no issues of monetary conflicts of interest in a settlement as in Jarvis. There is no money or estate in this case.  The success or failure of the parents’ claims do not rest upon the success or failure of the child’s concerns.  Furthermore, there is no other “next of kin, and so nearly related” available to pursue her claims on her behalf, and the parents remain undivided. 

g. Parents have standing to sue under enforcement provisions of Title II of Americans with Disabilities Act (ADA)

The only remaining question raised by County, that the parents lack any right to sue on Nancy’s behalf as an incompetent, conserved adult, may now be clearly settled by statutory interpretation following the example set by a new decision of the US Supreme Court. 

h. Parents alleged facts sufficient to support claim on grounds of ADA

In Cause of Action Nine, parents alleged a claim against most defendants on grounds of 28 U.S.C. 12132 TA \l "28 U.S.C. 12132" \s "28 U.S.C. 12132" \c 2 , Title II of the Americans with Disabilities Act, citing sufficient allegations to support that claim.  This Act prohibits discrimination against disabled persons by any public entity, and private rights of action may be pursued on the grounds of this authority when conjoined with actual constitutional violations. United States v. Georgia, TA \s "United States v. Georgia,  126 S.Ct. 877 (2006)” 126 S.Ct. 877 (2006), which was held by the U.S. Supreme Court to validly abrogate state sovereign immunity by express Congressional provision acceded to by states under the Constitutional spending authority. This authority was adopted by the state under the Uhruh Act, Cal. Civ. Code §1801 et seq. See also pp. 38.

i. Winkelman v Parma City theory extended from IDEA to ADA cases by statutory construction

On May 21, 2007, the same day that the parents’ petition for certiorari was filed in the United States Supreme Court, the Court released its decision in Winkelman v. Parma City,  126 S.Ct. 1994 (May 15, 2007) TA \l "Winkelman v. Parma City,  126 S.Ct. 1994 (May 15, 2007)" \s "Winkelman v. Parma City,  126 S.Ct. 1994 (May 15, 2007)" \c 1  which held that parents in IDEA cases before federal courts had independent enforceable rights to pursue their children’s claims in federal courts, as “parties aggrieved”.  The Court declined to reach the question of unrepresented non-attorney parent petitioners, holding only that IDEA statutes gave parents their own rights to pursue their own claims on behalf of their minor autistic child that did not rest on the child’s own standing.  We will show how this ruling also bears directly on rights enforceable under ADA.

By so ruling, the Court has helped opened the door to beneficially settling similar standing issues in favor of parents or other interested parties on behalf of incapacitated children and adults in ADA cases which the Golins have invoked here in their complained causes of action, which also explicitly provide enforcement rights for “parties aggrieved”, and which by viewing the entire statutory scheme as a whole provide standing to sue on their behalf. 

Authority for this argument can first be found by analysis of ADA’s interlocking statutory provisions.  Enforcement provisions of Title II of the Americans with Disabilities Act (ADA) codified under 42 U.S.C. § 12133 TA \l "42 U.S.C. § 12133" \s "42 U.S.C. § 12133" \c 2  (infra, 1), which provides that the enforcement powers will be coextensive with the powers enforceable under Section 520 of the Rehabilitation Act,  TA \l "29 U.S.C. §794a" \s "29 U.S.C. §794a" \c 2 29 U.S.C. §794a of the Labor Code (infra, 1), which in turn statutorily defines those powers as coextensive with the enforcement powers of the 1964 Civil Rights Act, 42 U.S.C. §2000d et seq TA \l "42 U.S.C. §2000d et seq" \s "42 U.S.C. §2000d et seq" \c 2 ., including 42 U.S.C §2000e(5) TA \l "42 U.S.C §2000e(5)" \s "42 U.S.C §2000e(5)" \c 2  (infra, 2) governing discrimination by race in employment.  Those acts expressly extend independent enforceable powers to “persons aggrieved”, as was true in the IDEA statutes cited in Winkelman.

As Mr. Justice Kennedy stated for the Court in Winkelman, (at 1999) “Petitioners' primary theory is that the Act makes parents real parties in interest to IDEA actions, not “ mer[e] guardians of their children's rights.”  The Court continued, 

“Petitioners cannot cite a specific provision in IDEA mandating in direct and explicit terms that parents have the status of real parties in interest. They instead base their argument on a comprehensive reading of IDEA. Taken as a whole, they contend, the Act leads to the necessary conclusion that parents have independent, enforceable rights,” 

Following the Court’s guidance, we invoke a similar theory here, too, not under IDEA, but under ADA, claimed in the action below under Ninth Cause of Action (VAC ¶¶275-282)
.

j. Parents have independent enforceable standing as “parties aggrieved” under ADA

That parents or concerned relatives of handicapped or developmentally disabled children, may be regarded as “persons aggrieved” giving them standing and enforceable, independent substantive and procedural rights of their own on behalf of their children that may well extend into adulthood, if necessary, may be approached in the same standard fashion as this Court did in Winkelman as well, by examination of the construction of the entire statutory scheme as a whole.  

Certainly, we do not find language in the ADA that refers only to minor children rather than adults.  It would make no sense, given the express findings of Congress in enacting ADA, to arbitrarily limit its standing to parents of children rather than adults, as “parties aggrieved”.  It would also make no sense for Congress to have intended to provide relief from discrimination and abuse to handicapped persons without providing any standing to sufficiently interested third parties, independent of the allegedly discriminating pubic entities, through which these disabled and often incapacitated persons could vindicate those rights.

In fact, Congress has expressed its policy findings in favor of supporting families, in several supporting schemes, including the Developmental Disabilities Assistance and Bill of Rights”,  TA \l "42 U.S.C. § 15091(a)" \s "42 U.S.C. § 15091(a)" \c 2 42 U.S.C. § 15091(a) in which Congress clearly invoked its findings and intention governing its policy towards families of developmentally disabled persons.  This includes the goals “(A) to support the family”, (B) to enable families of children with disabilities to nurture and enjoy their children at home;(C) to enable families of children with disabilities to make informed choices and decisions regarding the nature of supports, resources, services, and other assistance made available to such families; and (D) to support family caregivers of adults with disabilities.  “prevent involuntary out-of-the-home placement of such children and maintain family unity”, and 42 U.S.C. §15091(a)(A)(6) TA \l "42 U.S.C. §15091(a)(A)(6)" \s "42 U.S.C. §15091(a)(A)(6)" \c 2  states, “It is the policy of the United States that all programs, projects, and activities funded under this subchapter shall be family-centered and family-directed, and shall be provided in a manner consistent with the goal of providing families of children with disabilities with the support the families need to raise their children at home.”  
Under that act, 42 U.S.C.A. §15092 TA \l "42 U.S.C.A. §15092" \s "42 U.S.C.A. §15092" \c 2  “Definitions and special rule” (infra, 4) states in relevant part…

 “(3) Family support for families of children with disabilities

“The term "family support for families of children with disabilities" means supports, resources, services, and other assistance provided to families of children with disabilities pursuant to State policy that are designed to--…

 “(C) prevent involuntary out-of-the-home placement of such children and maintain family unity; and

“(D) reunite families with children with disabilities who have been placed out of the home, whenever possible.”

B. NANCY HAS STANDING TO SUE BY GUARDIAN AD LITEM ON HER OWN BEHALF NOTWITHSTANDING THAT SHE HAS A GENERAL REPRESENTATIVE.

The defense that Nancy’s claims fail “because she is an incompetent individual represented by a conservator” is fatally flawed here, as we have already argued.

A guardian ad litem or a next friend is often appointed to represent the interests of an individual who is incompetent and unable to represent his or her own interests in litigation. A next friend or guardian ad litem may include anyone who has an interest in the welfare of an individual who has a grievance or cause of action,  [Seide v Prevost (SD NY) 536 F Supp 1121 TA \l "Seide v Prevost (SD NY) 536 F Supp 1121" \s "Seide v Prevost (SD NY) 536 F Supp 1121" \c 1  and is essentially an officer of the court.  Kollsman v Cohen (CA4 Va) 996 F2d 702, 25 FR Serv 3d 1208, TA \l "Kollsman v Cohen (CA4 Va) 996 F2d 702, 25 FR Serv 3d 1208," \s "Kollsman v Cohen (CA4 Va) 996 F2d 702, 25 FR Serv 3d 1208," \c 1  amd (CA4 Va) slip op and costs/fees proceeding (CA4 Va) 1994 US App LEXIS 36791; M., S. P. & P. R. Co. (CA8 Iowa) 507 F2d 5; Franz v Buder (CA8 Mo) 38 F2d 605 TA \l "Franz v Buder (CA8 Mo) 38 F2d 605" \s "Franz v Buder (CA8 Mo) 38 F2d 605" \c 1 .

Cal. Code. Civ. Proc. §372(a), provides that if an incompetent person does not have a duly appointed representative, he or she may sue or defend by a next friend or by a guardian ad litem, see also FRCP 17(c) TA \l "FRCP 17(c)" \s "FRCP 17(c)" \c 4 . This language has generally been interpreted by the courts as permitting appointment of a next friend or guardian ad litem when it appears that the incompetent person's general representative has interests which conflict with the alleged incompetent personam.
 Here, the interests of the general representative conflict with those of the ward, Nancy Golin, by virtue of their being named as defendants in this lawsuit. 

“A guardian ad litem will be appointed, notwithstanding that there is a general guardian, provided the interests of the [incompetent] require that this shall be done.” Gronfier v. Puymirol (1862) 19 Cal. 62 TA \l "Gronfier v. Puymirol (1862) 19 Cal. 62" \s "Gronfier v. Puymirol (1862) 19 Cal. 62" \c 1 
A guardian ad litem appears in a representative capacity only; he or she does not become a party to the action, Henderson v Briarcliff Nursing Home (Ala) 451 So 2d 282 TA \l "Henderson v Briarcliff Nursing Home (Ala) 451 So 2d 282" \s "Henderson v Briarcliff Nursing Home (Ala) 451 So 2d 282" \c 1  (ovrl’d in part on other grounds by Hayes v Brookwood Hosp. (Ala) 572 So 2d 1251) TA \l "Hayes v Brookwood Hosp. (Ala) 572 So 2d 1251)" \s "Hayes v Brookwood Hosp. (Ala) 572 So 2d 1251)" \c 1 ; Mayes v Sanford (Dist Col App) 641 A2d 855, cert den (US) 130 L Ed 2d 311, 115 S Ct 356, TA \l "Mayes v Sanford (Dist Col App) 641 A2d 855, cert den (US) 130 L Ed 2d 311, 115 S Ct 356," \s "Mayes v Sanford (Dist Col App) 641 A2d 855, cert den (US) 130 L Ed 2d 311, 115 S Ct 356," \c 1   and removal of a guardian ad litem does not divest the court of jurisdiction over the action or the incompetent party, Gardner v Parson (CA3 Del) 874 F2d 131, 13 FR Serv 3d 834; Sarracino v Superior Court of Los Angeles County, 13 Cal 3d 1, 118 Cal Rptr 21, 529 P2d 53 TA \s "Sarracino v. Superior Court, 13 Cal.3d 1, 12, 118 Cal.Rptr. 21, 29, 529 P.2d 53, 61 (1974)" ; State ex rel. Perman v District Court, 213 Mont 130, 690 P2d 419 TA \l "State ex rel. Perman v District Court, 213 Mont 130, 690 P2d 419" \s "State ex rel. Perman v District Court, 213 Mont 130, 690 P2d 419" \c 1 .

The guardian may not compromise fundamental rights, including the right to trial, without some countervailing and significant benefit.’ ” (Ibid., accord In re Josiah Z., supra, 36 Cal.4th at p. 678, 31 Cal.Rptr.3d 472, 115 P.3d 1133 TA \s "In re Josiah Z., supra, 36 Cal.4th at p. 678, 31 Cal.Rptr.3d 472, 115 P.3d 1133" .)  Thus, when considering the appropriate guardian ad litem for a minor plaintiff in a civil lawsuit, the central issue is the appropriate protection of the minor's legal right to recover damages or other requested relief. In State of California v. Superior Court (1978) 86 Cal.App.3d 475, 150 Cal.Rptr. 308 TA \s "State of California v. Superior Court (1978) 86 Cal.App.3d 475, 150 Cal.Rptr. 308" , the court recognized a parent's “preferential status” in seeking a guardian ad litem appointment. ( Id. at p. 482, 150 Cal.Rptr. 308, disapproved on other grounds in Hernandez v. County of Los Angeles (1986) 42 Cal.3d 1020, 1027, 232 Cal.Rptr. 519, 728 P.2d 1154 TA \s "Hernandez v. County of Los Angeles (1986) 42 Cal. 3d 1020, 1027" .) 

C. COURT MUST VACATE ITS RECENT ERROR DENYING MRS. GOLIN OR JOHN LEHMAN AS GUARDIAN AD LITEM, DUE TO RELIANCE UPON GENUINE ISSUES OF MATERIAL FACT ALLEGED BY DEFENDANT THAT MUST BE LEFT FOR ULTIMATE FINDER OF FACT

Thus far, this court has failed in its duty to conservatee Nancy Golin to protect her as a ward of this court by appointing a guardian ad litem to pursue her claims.  While Judge Hyman ruled that Nancy does need a guardian ad litem, it has failed to appoint anyone suitable and has barred the appropriate appointment of family and friends, offering only at one point to appoint a former attorney for defendant SARC, now retired, who was cited four times in the complaint as a yet-unnamed co-conspirator (Alan Fleishman). A GAL must be appointed for five reasons: 

10) The complaint contains presumed-to-be-true allegations (Epstein v. Washington Energy Co., 83 F.3d 1136, 1140 (9th Cir.1996) TA \l "Epstein v. Washington Energy Co., 83 F.3d 1136, 1140 (9th Cir.1996)" \s "Epstein v. Washington Energy Co., 83 F.3d 1136, 1140 (9th Cir.1996)" \c 1) that mandate the court (and only the court) to take action to protect the rights of incapacitated Nancy, 

11) The May 30, 2007 decision permanently barring Mrs. Golin or John Lehman from appointment as Guardian Ad Litem by Judge Hyman was obtained by fraud, and a proper motion to reconsider or vacate is still pending on this question

12) Genuine issues of material fact exist that must be left for the trier of fact to determine in his erroneous finding that a conflict of interest existed, which Judge Hyman lacked jurisdiction to reach at the pre-trial pleading phase.

13) There is no credible authority granting a defendant in a civil suit standing to object or veto the ex parte appointment of a plaintiffs’ guardian ad litem, because doing so invites bizarre results.

14) A denial of an application to serve as guardian ad litem on some disputable basis is not a final judgment subject to res judicata binding on all courts in all proceedings, indefinitely, and can be vacated as the court deems proper and necessary. 

a. Court must accept jurisdiction over Nancy’s claims as true and deserving protection by Court

Clearly County defendants and SARC are understandably unhappy with the serious allegations contained in the complaint especially considering the severity and number of the wrongs and abuses they allegedly committed in this case.  To attempt to sweep these claims under the carpet hoping that Nancy’s claims never see a jury, County has invented a number of novel and unprecedented legal theories. 

First, County Counsel has raised an interesting theory, stating (Exhibit A, pp11-12, lines 26-1) (“(Ms. Fligor)…we don’t have Nancy Golin here, Your Honor.  We have no declaration.  We have no statement. We have nothing indicating that Nancy is interested in bringing this lawsuit.”…and, “there is nothing in the record that shows Nancy wants to bring these claims” (Exhibit A, p. 12, lines 2-5, 10-11), ignoring the obvious fact that Nancy as a legally incompetent autistic adult is unable to make such decisions herself and thus unable to make a declaration or statement or even understand the nature of these legal claims. 

To heighten the degree of absurdity even further if that were possible, County defendants also argued in oral proceedings that the plaintiffs “should have worked with the DDS to determine whether or not they can have a neutral third party to bring these claims,” (Exhibit A, p.14, lines 14-16), ignoring that it is the court in each proceeding and not DDS that appoints GAL’s, that DDS is a named defendant who would never rationally consent to be sued, that County and SARC are conflicted and cannot make determinations of claims against themselves on her behalf. 

There was no authority found or cited by County for the unlikely proposition that plaintiffs are required to apply to DDS defendants for permission to sue them, since for one thing sovereign immunity was abrogated by the ADA, and numerous other parties are named as defendants.

This argument fails because 1) the court has an inherent responsibility to accept all allegations as true in the pleading stage (Epstein v. Washington Energy Co., 83 F.3d 1136, 1140 (9th Cir.1996) TA \l "Epstein v. Washington Energy Co., 83 F.3d 1136, 1140 (9th Cir.1996)" \s "Epstein v. Washington Energy Co., 83 F.3d 1136, 1140 (9th Cir.1996)" \c 1 ), (a claim that is conceded by County defendants (Exhibit A, p 25, lines 3-5)) and 2) since “true”, accept responsibility for protecting incapacitated Nancy in light of those allegations (a trial court has the responsibility to protect the rights of a minor [or incompetent] who is a litigant in court (see Cole v. Superior Court (1883) 63 Cal. 86, 89, 1883 WL 1374 TA \l "Cole v. Superior Court (1883) 63 Cal. 86, 89, 1883 WL 1374" \s "Cole v. Superior Court (1883) 63 Cal. 86, 89, 1883 WL 1374" \c 1 ; Serway v. Galentine (1946) 75 Cal.App.2d 86, 89, 170 P.2d 32 TA \l "Serway v. Galentine (1946) 75 Cal.App.2d 86, 89, 170 P.2d 32" \s "Serway v. Galentine (1946) 75 Cal.App.2d 86, 89, 170 P.2d 32" \c 1 )), and 3) assume that any rational person would likely wish to pursue such claims of the severity and number of this nature, because it is reasonably safe for the court acting in Nancy’s best interests to assume that no common-sense person would want for instance be abused or neglected, and 4) leave genuine issues of material fact adequately pleaded in the complaint for the trier of fact at the factfinding stage of the proceeding, and not deferred to a neutral arbiter pleasing to the alleged abuser to sidestep the adequate protections of due process and the court.  

The Court lacks authority to decline jurisdiction over the matters properly presented to it within its jurisdictional mandate by interested or aggrieved parties.  It also may not abandon the fundamental principle that allegations in the complaint must be construed as true in the pleading stage, and factual defenses have no relevance in determining the sufficiency of the complaint in a demurrer.

k. Hyman probate decision declining to appoint Mrs. Golin or friend John Lehman as GAL for Nancy was based on finding obtained by fraud, and must be vacated.

In finding a conflict of interest in mother Mrs. Golin precluding her appointment as Guardian ad Litem, Judge Hyman on May 30, 2007 relied on SARC’s allegation that John Lehman’s declaration of October 2006 supposedly admitted to assisting in an attempt to abduct Nancy (Exhibit A, page 18, lines 7-18), stating on record:

“[Mr. Lehman’s] own declaration that was attached as Exhibit E states that – just a year ago… May 30…, he attempted to surreptitiously steal Nancy away with the parents, against the DDS and state conservatorship to try to get her out for a medical procedure, which is completely against what the conservator would have wanted, and/or they should have at least consulted the conservator and requested that and had it done.  He was appointed as a supervisor to make sure they’re not doing anything wrong, the Golins, and he ended up being – aiding and abetting them in just that.”  

SARC knew that this was not true when Mr. Gale made this allegation in open court, wagering on the hope that Judge Hyman had not read the declaration, because if Judge Hyman had he would have found Mr. Gale’s assertion to be a lie. 

This unsupported evidentiary allegation on May 30, 2007 by SARC’s Mr. Gale, who lacks direct personal knowledge of these events, lies in stark contrast to the allegations in the complaint (VAC ¶¶ 154, 158, 161, 162), which once again the court is compelled to view as correct and in a light most favorable to the plaintiff (Epstein v. Washington Energy Co., 83 F.3d 1136, 1140 (9th Cir.1996) TA \l "Epstein v. Washington Energy Co., 83 F.3d 1136, 1140 (9th Cir.1996)" \s "Epstein v. Washington Energy Co., 83 F.3d 1136, 1140 (9th Cir.1996)" \c 1 ), rather than merely accepting the unsworn statement of an attorney for the defendant who lacks personal knowledge of the facts during a pre-trial hearing as Judge Hyman did. 

 In fact, Mr. Lehman’s declaration said no such thing.  Mr. Gale committed fraud on the court demonstrating reckless disregard for the truth from fabrication of evidence when he made this allegation, and not for the first time.  

Mr. Lehman’s declaration (Exhibit B, §§10-17) in fact supports that the Golins were merely attempting to take Nancy out to an independent dental examination during a normal approved visit, free from SARC influence, and was already discussed with defendant Wendt, and return her at the end of the visit.  There was no “medical procedure”, no abduction, and no attempt to “steal Nancy away” 
  from SARC, and numerous prior discussions took place with the conservator’s representative on this matter (VAC ¶¶153, 154).  

At that time, SARC allowed the Golins to have visits at their discretion and take Nancy out of the group home, wherever they pleased, with the supervision when a available of SARC-approved visit supervisor and friend John Lehman (Exhibit B, §14), who supports the parents. Indeed, the complaint alleges facts sufficient to show that Mrs. Golin’s attempts to obtain an independent dental examination for a second opinion (Exhibit B, §§12-13) were motivated by irreproachable maternal love and concern for Nancy to attempt to justify the feasibility of saving her lower front teeth (Exhibit B, §§10, 11), which SARC said they could not afford to save.  Nowhere in Lehman’s sworn affidavit does he suggest that the intent was to remove Nancy from SARC’s custody. 

This had already been discussed with SARC in a series of e-mail conversations from February 13 to May 30 with nurse LISA WENDT, R.N.  Upon which an increasingly concerned Mr. Golin believed he had SARC’s blessing to take her to another dentist for an opinion, especially since SARC had expressed concern about finding the money.  Since this was only a second opinion and not binding upon SARC, it would have been left up to SARC to decide which opinion to follow anyway. The parents arranged to take Nancy to Dr. Lim for a pre-approved second opinion without advance notice of their timing in order to keep SARC from their usual practice of contacting the doctor in advance and slandering the Golins’ to the doctors thereby prejudicing their opinion (VAC ¶146). In one Wendt e-mail, SARC approved in principle the parents actually taking Nancy to have her wisdom teeth extracted at their own expense by their own dentist.  Thus, no conceivable harm could have been done whatever the outcome, and there was a possibility of some good.  Subsequently, SARC torpedoed the second opinion and Nancy lost all her back molars and her lower front teeth in a recklessly abrupt procedure (VAC ¶167).

In light of the true facts, the Hyman court should have recognized the parents’ intentions as commendable and concerned, showing involvement in acting in Nancy’s best interests that would strongly recommend them as GALs. 

This surprise unsworn evidentiary assertion by defendant SARC’s attorney had the effect of not only disqualifying Mrs. Golin but also of John Lehman, who has no other history in this case to even conceivably justify disqualification as Guardian Ad Litem.  This ruling may be vacated on those grounds. This is only an interlocutory finding not subject to res judicata or issue preclusion because a court maintains jurisdiction over its own interlocutory rulings and can correct them at any time that the matter remains sub judice within it’s jurisdiction. On that basis, Jeffrey Golin moved the Hyman court to reconsider its decision in a timely motion that remains unheard.  

b. Fraud upon the court was committed by SARC’s attorney Gale to disqualify Mrs. Golin or Mr. Lehman’s application denying Nancy a guardian ad litem in this proceeding.

Fraud upon the court is “…a scheme to interfere with the judicial machinery performing the task of impartial adjudication, as by preventing the opposing party from fairly presenting his case…” In re Coordinated Pretrial Proceedings in Antibiotic Antitrust Actions, 538 F.2d 180, 195 (8th Cir. 1976) TA \l "In re Coordinated Pretrial Proceedings in Antibiotic Antitrust Actions, 538 F.2d 180, 195 (8th Cir. 1976)" \s "In re Coordinated Pretrial Proceedings in Antibiotic Antitrust Actions, 538 F.2d 180, 195 (8th Cir. 1976)" \c 1 , see also," Pfizer, Inc. v. International Rectifier Corp., 538 F.2d 180, 195 (8th Cir.1976) TA \l "Pfizer, Inc. v. International Rectifier Corp., 538 F.2d 180, 195 (8th Cir.1976)" \s "Pfizer, Inc. v. International Rectifier Corp., 538 F.2d 180, 195 (8th Cir.1976)" \c 1  (citing, inter alia, Kupferman v. Consolidated Research & Mfg. Corp., 459 F.2d 1072, 1078 (2d Cir.1972); England v. Doyle, 281 F.2d 304, 309 (9th Cir.1960) TA \l "Kupferman v. Consolidated Research & Mfg. Corp., 459 F.2d 1072, 1078 (2d Cir.1972); England v. Doyle, 281 F.2d 304, 309 (9th Cir.1960)" \s "Kupferman v. Consolidated Research & Mfg. Corp., 459 F.2d 1072, 1078 (2d Cir.1972); England v. Doyle, 281 F.2d 304, 309 (9th Cir.1960)" \c 1 ). There exists “a rule of equity to the effect that under certain circumstances, one of which is after discovered fraud, relief will be granted against judgments regardless of the term of their entry.”  Hazel-Atlas Glass Co. v. Hartford Empire Co., 322 U.S. 238  (1944). “A decision produced by fraud on the court is not in essence a decision at all, and never becomes final,” Kenner v. Commissioner, 387 F.2d 689, 691 (7th Cir. 1968) TA \l "Kenner v. Commissioner, 387 F.2d 689, 691 (7th Cir. 1968)" \s "Kenner v. Commissioner, 387 F.2d 689, 691 (7th Cir. 1968)" \c 1 .

In order to meet the necessarily demanding standard for proof of fraud upon the court … there must be: (1) an intentional fraud; (2) by an officer of the court; (3) which is directed at the court itself; and (4) in fact deceives the court.  In order to meet the necessarily demanding standard for proof of fraud upon the court we conclude that there must be: (1) an intentional fraud; (2) by an officer of the court; (3) which is directed at the court itself; and (4) in fact deceives the court, Herring v. U.S., 424 F.3d 384, 387 (3rd cir., 2005) TA \l "Herring v. U.S., 424 F.3d 384,  387 (3rd cir., 2005)" \s "Herring v. U.S., 424 F.3d 384,  387 (3rd cir., 2005)" \c 1 
.
Mr. Gale either knew or should have known the actual content of Mr. Lehman’s declaration before he mischaracterized it, and that it did not support his contention of a scheme to “abduct” Nancy to a “medical procedure” during the hearing, and thus the intentional prong is met.  The fraud was plainly directed at the Hyman court itself.  Mr. Gale, as attorney for SARC, is an officer of the court.  And the court was apparently deceived, because primarily on those grounds the court ruled that both Mr. Lehman and Mrs. Golin had conflicts of interest that barred them from representing Nancy’s interests as guardians ad litem (Exhibit A).

c. Judge Hyman’s findings that a purported conflict of interest existed between Mrs. Golin and Nancy or John Lehman and Nancy rested improperly upon genuine disputed issues of material fact that must be left for the trier of fact.

During the GAL appointment proceedings on May 30, where Judge Hyman improperly and erroneously determined that both Mrs. Golin and John Lehman had a conflict of interest with Nancy disqualifying them from representing her in the present action, Judge Hyman rested his conclusions on unsupported factual claims by Mr. Eric Gale, representing SARC, without any evidentiary process being available or any evidence presented. 

The judge agreed with plaintiffs’ attorney Ms. Shapiro (Exhibit A, p.19, line 24) that the requested judicial notice of the 2003 probate opinion may not be taken for the truth of the matter on grounds of Mr. Golin’s opposition to the defendants’ RJN (Exhibit A, p.19, lines 20-23), and so that any possible “history of the case” was expressly disregarded
. 

The court may take notice of the existence of findings of fact made in the other action, (here the 2003 probate matter) but may not accept them as true on issues in dispute in the present case. I.e., the other court's findings are not indisputably true. Otherwise, the judge in the other case would be made “infallible” on all matters, usurping the doctrines of res judicata and collateral estoppel (which are limited to final judgments). [Sosinsky v. Grant (1992) 6 CA4th 1548, 1565, 8 CR2d 552, 561–562 TA \l "Sosinsky v. Grant (1992) 6 CA4th 1548, 1565, 8 CR2d 552, 561–562" \s "Sosinsky v. Grant (1992) 6 CA4th 1548, 1565, 8 CR2d 552, 561–562" \c 1 ; see Fowler v. Howell (1996) 42 CA4th 1746, 1749, 50 CR2d 484, 486 TA \l "Fowler v. Howell (1996) 42 CA4th 1746, 1749, 50 CR2d 484, 486" \s "Fowler v. Howell (1996) 42 CA4th 1746, 1749, 50 CR2d 484, 486" \c 1 ; Kilroy v. State of Calif. (2004) 119 CA4th 140, 145–148, 14 CR3d 109, 113–11 TA \l "Kilroy v. State of Calif. (2004) 119 CA4th 140, 145–148, 14 CR3d 109, 113–11" \s "Kilroy v. State of Calif. (2004) 119 CA4th 140, 145–148, 14 CR3d 109, 113–11" \c 1 5.

This made the only record that was properly before the Hyman court the allegations in the complaint, which the court is obliged to read as true and in a light most favorable to the plaintiff. The complaint alleges only egregious conflicts of interest between the plaintiffs and the defendants.  A reading of the complaint discloses no conflicts of interest between the parents and the daughter.

 So without any other record before it, on what basis were Mr. Lehman and Mrs. Golin’s applications for GAL denied alleging a conflict of interest?  The court did not purport to explain its findings.  The only conclusion left at this point is that it had to be based SARC’s fraudulent and improper allegations made without legal basis. 

The effect of the Hyman probate court denying standing to any party willing and able to act as a zealous advocate for Nancy has the same effect as a summary judgment or sustaining of a demurrer against each and every one of Nancy’s claims, an apparently deliberate scheme by itself on the part of SARC and County defendants to sweep all of Nancy’s claims under the carpet and deny her any legal remedy, contrary to controlling case law (Gardner v. Gardner by Parson, 874 F.2d 131 (3rd Cir., 1989) TA \l "Gardner v. Gardner by Parson, 874 F.2d 131 (3rd Cir., 1989)" \s "Gardner v. Gardner by Parson, 874 F.2d 131 (3rd Cir., 1989)" \c 1 ) (the federal rule [FRCP Rule 17(c))  is not intended to be a vehicle for dismissing claims on a summary-judgment motion). 

It is error for the court in ruling on a demurrer to take judicial notice of the contents of a sworn affidavit filed in a companion case. [See Bach v. McNelis (1989) 207 CA3d 852, 865, 255 CR 232, 238 TA \l "See Bach v. McNelis (1989) 207 CA3d 852, 865, 255 CR 232, 238" \s "See Bach v. McNelis (1989) 207 CA3d 852, 865, 255 CR 232, 238" \c 1 ; Lockley v. Law Office of Cantrell, Green, Pekich, Cruz & McCort (2001) 91 CA4th 875, 882, 110 CR2d 877, 882] TA \l "Lockley v. Law Office of Cantrell, Green, Pekich, Cruz & McCort (2001) 91 CA4th 875, 882, 110 CR2d 877, 882]" \s "Lockley v. Law Office of Cantrell, Green, Pekich, Cruz & McCort (2001) 91 CA4th 875, 882, 110 CR2d 877, 882]" \c 1 , which is what defendants are in effect asking this Court to do by requesting sustaining of their demurrer on the grounds that Nancy has no GAL, because County has thus far succeeded in blocking appointment of one on those grounds.
At very least, this correction should clear Mr. Lehman for qualification as Nancy’s GAL because he is a third party with no past history for SARC to object to, and SARC has already “approved” him for visit supervisor so he has at least a minimal significant non-conflicted relationship with Nancy and is willing to serve for free.

d. Mrs. Golin’s removal as guardian ad litem for her daughter was unsupportable by any authority allowing the defendants to object, seeking to shut down discovery of abuse and neglect in state care adverse to defendants

In applying to the court for ex parte removal of Mrs. Golin, SARC invented another novel and unprecedented legal theory.  Each probate court was urged to find that Mrs. Golin’s original appointment, first in Sacramento, then in Santa Clara, was “surreptitiously ill-gotten” (Exhibit A, page 17, line 25) obtained by “subterfuge” allegedly because she “failed to notify the defendants” of her application to give them an opportunity to object if they so desired, or that the appointment was “based on erroneous information” because an unproven conflict of interest supposedly should have been disclosed which simply does not exist other than in the minds of defendants’ counsel.  Mr. Gale could not have failed to recognize that those arguments are clearly erroneous in the law.  

In fact,  Mrs. Golin was not removed in any proceeding for cause, and if the court had chosen to disapprove of the actions disapproved by defendants it could have simply admonished her and set rules and that would have solved any alleged problems.

Those claims should have failed, and should now be vacated, because of the obvious fact there is absolutely no requirement at law requiring a plaintiff to notify the defendant of plaintiffs’ personal choice of representative, nor were defendants able to find a single authority to cite.  There was no “erroneous information” – Mrs. Golin informed the courts through her attorney Mr. Wallace in each instance that Nancy was a person for whom a conservator had already been appointed and that Mr. Wallace found that no conflict of interest existed whatever.   All the necessary requirements were met.  Most appointments are made, and often are required to be made, before the defendant has appeared, and therefore cannot be notified.  Thus, ex parte appointment of a guardian ad litem is the usual method, barring a conflict of interest that is normally screened by the party’s own attorney.  Judge McMaster, Judge Murphy and Judge Hyman placed undue reliance on that faulty theory
 after being misled by SARC on the applicable laws.  

To grant a defendant standing to object or remove a plaintiffs’ guardian ad litem at the pleading stage is extremely troublesome and interfering with the inherent judicial role of the court, because it effectively puts the defendant in control of the litigation against it.  At any time the defendant is displeased with some act by the plaintiff, a rule such as this would conceivably permit the defendant, as here, to rush in to remove the plaintiffs’ representative to chill the exercise of plaintiffs’ protected interests in access to the court and to shut down the litigation it finds inconvenient on some trumped-up grounds.  

Here, the defendant has made its nefarious purpose in removing Mrs. Golin plain in its pleadings.  (See Exhibit C, “Declaration of Andrew J. Lautenbach in Support of Specially Appearing Defendant San Andreas Regional Center’s Ex Parte Application for Order Staying the Appointment of Plaintiff Elsie Golin as Nancy Golin’s Guardian Ad Litem”, November 2, 2007, Hon. Loren McMaster presiding, hereafter “AJL Dec”), page 4, §12, et seq:

“Defendant San Andreas Regional Center proceeds by way of ex parte application in order to mitigate the imminent risk of irreparable harm that exists as a result of the following: …E. The imminent risk of irreparable harm includes among other things, that Elsie and Jeff Golin will use or abuse the powers conferred by the Order Appointing Guardian Ad Litem…F…(ii) to obtain copies of Nancy’s medical records…” 

“Concerns of abuse of their powers include he risk that the Golins will attempt to take Nancy into their custody temporarily or permanently and at risk to Nancy”

Mrs. Golin’s preliminary discovery efforts during her initial appointment lasting three months threatened to find facts threatening to SARC’s conservatorship.  Although that is not the purpose of the present lawsuit, the mere fact that SARC would admit that access to Nancy’s medical records represented an imminent risk of irreparable harm self-incriminates them and should impel any responsible court to seek more, not less, discovery to uncover what the defendants are so afraid of exposure that it threatens the conservatorship. In fact, Mrs. Golin had obtained some medical records, in her attempt to perform her duties responsibly, which disclosed ample suppressed evidence of abuse in state care that would most likely, if exposed, threatens SARC’s custody.  This is especially true since no court has ever found sufficient grounds, even if deemed true, to claim that the parents’ custody would constitute a significantly imminent and irreparable risk to Nancy’s welfare, notwithstanding the defendants’ overblown rhetoric. At the time that Nancy was removed from her family, there was no imminent and emergent risk shown justifying abridgement of her 4th Amendment rights (see below).  This is a lawsuit which inter alia seeks disclosure of alleged abuse and neglect in state care, where new evidence has already surfaced that further justifies this evidentiary claim. 

III. COMPLAINT SUFFICIENTLY ALLEGES FACTS DISENTITLING DEFENDANTS TO QUALIFIED IMMUNITY

County Defendants demur that the acts complained of are protected by qualified immunity. This demurrer fails because plaintiffs have alleged an overwhelming abundance of facts sufficient to deprive defendants of entitlement to qualified immunity under statutory and case law authority.

A two-step inquiry is required to test whether a public official is entitled to qualified immunity.  First, the court must determine whether the law governing the official's conduct was clearly established at the time the challenged conduct occurred.   The second step then asks whether, under that clearly established law, a reasonable officer could have believed the conduct was lawful. Mendoza v. Block, 27 F.3d 1357, 1360 (9th Cir.1994) TA \l "Mendoza v. Block, 27 F.3d 1357, 1360 (9th Cir.1994)" \s "Mendoza v. Block, 27 F.3d 1357, 1360 (9th Cir.1994)" \c 1  (as amended) (citations omitted).   The plaintiff bears the burden of showing that the right allegedly violated was clearly established at the time of the alleged misconduct.  Romero v. Kitsap County, 931 F.2d 624, 627 (9th Cir.1991) TA \l "Romero v. Kitsap County, 931 F.2d 624, 627 (9th Cir.1991)" \s "Romero v. Kitsap County, 931 F.2d 624, 627 (9th Cir.1991)" \c 1 .   “[T]he law in question must be sufficiently clear that the unlawfulness of the action would have been apparent to a reasonable official.”  Chew v. Gates, 27 F.3d 1432, 1447 (9th Cir.1994) TA \l "Chew v. Gates, 27 F.3d 1432, 1447 (9th Cir.1994)" \s "Chew v. Gates, 27 F.3d 1432, 1447 (9th Cir.1994)" \c 1 , cert. denied, 513 U.S. 1148, 115 S.Ct. 1097, 130 L.Ed.2d 1065 (1995).

This argument resoundingly fails because plaintiffs have alleged sufficient facts to disentitle defendants from qualified immunity (VAC ¶186).  They not only should have known, but did know that their acts violated clearly established rules, with fraud, malice and oppression. The defendants are not entitled to qualified immunity because the record clearly shows, as the complaint states (VAC ¶¶70, 71, 224, 271), that for example when their wrongful initial attempt to institutionalize Nancy at Stanford Hospital was being pursued, they were put on notice by a county mental health worker (VAC ¶271), and they admitted in written evidence to knowledge that they were aware of their misdeeds (VAC ¶70), that they were aware that they were violating a number of clearly established rules that they not only should have known but did know; the facts on record to be brought into evidence will show that they were not merely making a careless mistake but consciously and recklessly disregarded their error in the belief that they could escape accountability by virtue of their influence and standing.
Social Worker Qualified Immunity is governed by Govt. Code §821.21(a) TA \l "Govt. Code §821.21(a)" \s "Govt. Code §821.21(a)" \c 2 : “Notwithstanding any other provision of the law, the civil immunity of juvenile court social workers, child protection workers, and other public employees authorized to initiate or conduct investigations or proceedings pursuant to Chapter 2 (commencing with Section 200) of Part 1 of Division 2 of the Welfare and Institutions Code shall not extend to any of the following, if committed with malice:

(1) Perjury
(2) Fabrication of evidence
(3) Failure to disclose known exculpatory evidence
(4) Obtaining testimony by duress, as defined in Section 1569 of the Civil Code, fraud, as defined in either Section 1572 or Section 1573 of the Civil Code, or undue influence, as defined in Section 1575 of the Civil Code.

(b) As used in this section, "malice" means conduct that is intended by the person described in subdivision (a) to cause injury to the plaintiff or despicable conduct that is carried on by the person described in subdivision (a) with a willful and conscious disregard of the rights or safety of others.
Statutory immunity for social workers does not extend to conduct that includes perjury, fabrication of evidence, failure to disclose exculpatory evidence and obtaining testimony by duress, if committed with malice.  Parkes v. County of San Diego, S.D.Cal.2004, 345 F.Supp.2d 1071 TA \l "Parkes v. County of San Diego, S.D.Cal.2004, 345 F.Supp.2d 1071" \s "Parkes v. County of San Diego, S.D.Cal.2004, 345 F.Supp.2d 1071" \c 1 .  It is also not available to state agencies, but only to their employees.

Similarly, Cal. Welf. & Inst. Code §4519.7 TA \l "Cal. Welf. & Inst. Code §4519.7" \s "Cal. Welf. & Inst. Code §4519.7" \c 2  governs qualified immunity liability exemptions for regional center employees for acts committed “in good faith”, but only when they are do not commit acts of malice, oppression or fraud, committing perjury, or falsifying evidence, falling under Civil Code §3294 TA \l "Civil Code §3294" \s "Civil Code §3294" \c 2  sufficient to warrant exemplary damages in a civil suit. 

Plaintiff alleged facts sufficient to sustain a finding of fraud, malice or oppression against regional center employees named herein (VAC ¶¶186, 229) TUCKER LISKE MIMI KINDERLEHRER, LISA WENDT, SANTI ROGERS.  (VAC ¶¶23, 24, 25, 36, 37, 62, 71, 81, 95, 111, 124-127, 133, 140, 143, 162, 186, 209, 215, 224, 236, 241, 245, 259, 270-272, 314, 319, 321, 322, 329, 341, 361, 368).  

Plaintiffs have in each cause alleged that every defendants’ acts were conducted with fraud, oppression, willfulness and malice (VAC ¶¶34, 37, 45, 64, 65, 71, 80, 81, 83, 86, 87, 95, 99, 101, 104, 105, 111, 133, 134, 146, 169, 199, 209, 224, 229-231, 236, 261, 294, 302, 305, 321, 326, 328, 342, 362), and have claimed punitive damages (VAC ¶212).

In Count 1, the very first cause of action, plaintiffs allege that Nancy Golin’s removal from her family on November 15, 2001, violated her fourth amendment right to freedom from personal seizure.  No court has yet addressed the constitutionality or legality of that action.  Defendants TUCKER LISKE, MIMI KINDERLEHRER, JAMIE BUCKMASTER, and others, caused misconduct of police officials despite that there was no emergency, warrant or probable cause shown. The standard for abridgment of the Fourth Amendment in a Section 1983 civil rights by a public official is very high. A defendant must show that the seizure without warrant was due to an officials’ acts in removing a person from their home was motivated by a reasonable concern of exigent circumstances and immediate and irreparable harm. 

Most recently, in Rogers v. County of San Joachim, 487 F.3d 1288 (2007) TA \l "Rogers v. County of San Joachim, 487 F.3d 1288 (2007)" \s "Rogers v. County of San Joachim, 487 F.3d 1288 (2007)" \c 1 , the Ninth Circuit held that exigent circumstances required under Fourth Amendment and due process principles for social worker to remove children from home without warrant did not exist, and the social worker was not entitled to qualified immunity, because the circumstances were not exigent and did not warrant removal without a warrant.  In other words, there was no emergency and thus the removal could not be done without a warrant. This rule was in effect at the time that Nancy was removed from her family, in prior cases, such as Wallis v. Spencer, 202 F.3d 1126, 00 Cal. Daily Op. Serv. 1001, 2000 Daily Journal D.A.R. 1455 (2000) TA \l "Wallis v. Spencer, 202 F.3d 1126, 00 Cal. Daily Op. Serv. 1001, 2000 Daily Journal D.A.R. 1455 (2000)" \s "Wallis v. Spencer, 202 F.3d 1126, 00 Cal. Daily Op. Serv. 1001, 2000 Daily Journal D.A.R. 1455 (2000)" \c 1 , Ram v. Rubin, 118 F.3d 1306 (1998) TA \l "Ram v. Rubin, 118 F.3d 1306 (1998)" \s "Ram v. Rubin, 118 F.3d 1306 (1998)" \c 1  which were sufficiently well established that these defendants either knew or should have known their actions were not legal.  

Plaintiffs have alleged an abundance of facts sufficient to establish that no imminent or irreparable emergency whatever existed when Nancy was removed from her family, and no warrant was issued (VAC ¶32, 33, 37, 209).  Nancy was in good health, happy, and in no imminent danger (VAC ¶31). 

Moreover, this court lacks jurisdiction to decide issues of fact in a demurrer hearing, genuine issues of material fact in dispute exist as to whether the circumstances warrant qualified immunity to apply to the present circumstances that must be taken as true in a demurrer hearing and left for the ultimate trier of fact, and the defendants’ pleadings are insufficient to sustain the demurrers.

IV. PLAINTIFFS’ ACTION IS NOT TIME BARRED

A. Statutory Authority Supports Tolling During Period of 
Outstanding Criminal Charges

In Mr. Golin’s previous opposition to County’s demurrer, he argued from first principles that the doctrine of equitable tolling should logically apply to toll the statutes of limitations during the earliest period between November 30, 2001 and January 29, 2003 (Mrs. Golin) or August 4, 2003 (Mr. Golin), because during that period charges were still outstanding in the associated criminal action, and thus through no fault of their own, the parents were unable to pursue a civil complaint during that period.  County defendants criticized this argument because it failed to cite any credible authority for this proposition, and relied heavily on the statutes of limitations tolling during that period in their various calculations to claim that they were all time-barred.  Now we have found the authority we were searching for that completely and unequivocally supports that proposition, a California Statute.  

Cal. Govt. Code §945.3 provides in part: 

“No person charged by indictment, information, complaint, or other accusatory pleading charging a criminal offense may bring a civil action for money or damages against a peace officer or the public entity employing a peace officer based upon conduct of the peace officer relating to the offense for which the accused is charged, including an act or omission in investigating or reporting the offense ..., while the charges against the accused 3are pending before a justice, municipal, or superior court. [¶] Any applicable statute of limitations for filing and prosecuting these actions shall be tolled during the period that the charges are pending before a justice, municipal, or superior court [excluding periods for appeal or diversion].”

“Any applicable statute of limitations for filing and prosecuting these actions shall be tolled during the period that the charges are pending before a superior court.” (boldface added)

Provision of this section [Cal. Govt. Code §945.3 TA \l "Cal. Govt. Code §945.3" \s "Cal. Govt. Code §945.3" \c 2 ] which absolutely prohibits party from bringing civil action against a peace officer while state criminal charges are pending against that party is contrary to the purposes of 42 U.S.C.A. §1983 TA \l "42 U.S.C.A. §1983" \s "42 U.S.C.A. §1983" \c 2 , and thus application of the prohibition in a civil rights action must fall under the supremacy clause, but the supremacy clause does not preclude application of provision of this section which tolls the period of limitations on civil actions until the criminal charges are resolved. Harding v. Galceran, C.A.9 (Cal.) 1989, 889 F.2d 906, cert. denied 111 S.Ct. 951, 498 U.S. 1082, 112 L.Ed.2d 1040 TA \l "Harding v. Galceran, C.A.9 (Cal.) 1989, 889 F.2d 906, cert. denied 111 S.Ct. 951, 498 U.S. 1082, 112 L.Ed.2d 1040" \s "Harding v. Galceran, C.A.9 (Cal.) 1989, 889 F.2d 906, cert. denied 111 S.Ct. 951, 498 U.S. 1082, 112 L.Ed.2d 1040" \c 1 .
This statute is supported by Cal. Civ. Code §583.340 TA \l "Cal. Civ. Code §583.340" \s "Cal. Civ. Code §583.340" \c 2 , which states in relevant part:

In computing the time within which an action must be brought to trial pursuant to this article, there shall be excluded the time during which any of the following conditions existed…

(c) Bringing the action to trial, for any other reason, was impossible, impracticable, or futile. (boldface added)
It certainly would have been impractical and futile to have brought a civil suit against these defendants while underlying criminal charges were pending.  

With that authority firmly established, it can be shown that the total time that these causes of action have accrued from the initial date of November 15, 2001 for Jeffrey Golin to now is exactly 95 DAYS, smaller than six months, and for Elsie Golin, 282 days, less than one year.
Since Jeffrey Golin must be deemed an indispensable party for the sake of any civil lawsuit in which both married parties bear possible criminal liability by virtue of cohabitation and association, it would have been impractical or futile to have filed a lawsuit until both spouses’ charges were dropped, and thus we argue that the shorter timeline, 95 days, should be applied to both parties. This time period is shorter than any statutory limit claimed, and thus no cause of action is time barred, and the demurrer must be dismissed on that ground.
	DAYS ACCRUED

	Date
	Event
	Days (Jeff)

	November 15, 2001
	Nancy Removed from family
	

	
	
	15

	November 30, 2001
	Jeff Golin falsely arrested and charged
	

	
	
	

	August 4, 2003
	Charge against Jeffrey Golin dropped
	

	
	
	80

	October 23, 2003
	Parents file lawsuit in district court
	

	
	
	

	
	ACCRUED DAYS (JEFF)
	95

	Date
	Event
	Days (Elsie)

	November 15, 2001
	Nancy Removed from family
	

	
	
	15

	November 30, 2001
	Elsie Golin falsely arrested and charged
	

	
	
	

	January 29, 2003
	Charge against Elsie Golin dropped
	

	
	
	267

	October 23, 2003
	Parents file lawsuit in district court
	

	
	
	

	
	ACCRUED DAYS (ELSIE)
	282


The periods during which the case was tolled and the tolling authority is shown below:
	TOLLED PERIODS

	Date
	Event
	Tolling Authority

	November 30, 2001
	Parents falsely arrested and charged
	

	
	
	Cal. Govt. Code §945.3

	January 29, 2003
	Charge against Elsie Golin dropped
	

	
	
	

	August 4, 2003
	Charge against Jeffrey Golin dropped
	

	
	
	

	October 23, 2003
	Federal Lawsuit filed in district court
	

	
	
	Action pending

	March 27, 2006
	U.S. Sup. Ct. denies federal cert.
	

	
	
	28 U.S.C. §1367(d)

	April 26, 2006
	Federal Lawsuit refiled in State Court
	

	
	
	Action pending

	present
	-------------------
	

	
	


Furthermore, since Nancy is an incompetent adult who cannot represent herself, and from November 15, 2001 up to October 15, 2002 she did not have a conservator or general representative or any party willing or able to file on her behalf, she could not file a lawsuit either through no fault of her own, and thus her timelines were also tolled by the doctrine of equitable tolling. 

If a judgment for plaintiff on a § 1983 claim would necessarily imply the invalidity of a conviction, plaintiff is barred from bringing his cause of action until his conviction is overturned, Cabrera v. City of Huntington Park 159 F.3d 374 (9th Cir., 1998). Claim for malicious prosecution was not barred by one-year statute of limitations where complaint, though filed more than one year after conviction, was filed before the cause of action even accrued, upon overturning of conviction (Id.).
Thus, County defendants’ defense that “Plaintiffs Claims are Time-Barred” and  “The Statute of Limitations Expired Before Plaintiff Filed His Federal Action”, argued in its “Reply Brief of County Defendants to Plaintiff Jeffrey Golin’s Opposition to Demurrer Motion; Motion to Strike Opposition”, (“RBCD”) page 4  is entirely without merit and should be rejected.

B. County’s Assertion that Timelines Accrue During Pendency of 2005 U.S. Supreme Court Petition is not Supported by Case in Chief Cited by County, Kolani v. Gluska.

County Defendants’ time calculations reaching their claim “Plaintiffs’ Claims are Time-Barred” are fatally flawed for another reason. 

This case began in District Court on October 23, 2003. There is apparently no dispute that it was continuously tolled during the appeal in the Ninth Circuit Court of Appeal up to the denial of the en banc review on August 24, 2005.  County concedes that the federal statutory 30-day grace period for refiling in state court after rejection of federal pendent jurisdiction tolls during the period from the denial of appeal in a federal court authorized by 28 U.S.C. §1367(c):  

(d) The period of limitations for any claim asserted under subsection (a), and for any other claim in the same action that is voluntarily dismissed at the same time as or after the dismissal of the claim under subsection (a), shall be tolled while the claim is pending and for a period of 30 days after it is dismissed unless State law provides for a longer tolling period.
Plaintiffs however construe this statute as a well-settled rule concluding the tolling period from the entire period in which the case is pending in federal court, which most observers feel includes the U.S. Supreme Court.  Plaintiffs timely appealed the Ninth Circuit Court of Appeal decision to the United States Supreme Court, which denied certiorari on March 27, 2006.  That, plaintiffs properly relied upon the view that this March 27, 2006 date of denial of certiorari in the U.S. Supreme Court constituted the date at which the 30 day grace period provided by 28 U.S.C. §1367(c) commenced, not after the August 24, 2005 denial of the Ninth Circuit Appeal en banc review.  Plaintiffs adhered to this time schedule and timely refiled in state court on April 26, 2006 keeping within this 30 day grace period. 

However, County Defendants are hoping that the entire period during which the petition for certiorari was pending accrues these limits, This constitutes the period between the denial of the petition for en banc review in the Ninth Circuit (in case No. 041500) on August 24, 2005, through the denial of certiorari on March 27, 2006, accruing an additional 6 months to the limits. While County relies in part on this additional 6 months period to reach their desired conclusion,  this view is simply not supported by any competent authority, and the authority that County cites simply does not stand for the proposition they purport it to represent. 

County cites Kolani v. Gluska, (1998) 64 Cal.App. 4th 402 TA \l "Kolani v. Gluska, (1998) 64 Cal.App. 4th 402" \s "Kolani v. Gluska, (1998) 64 Cal.App. 4th 402" \c 1  for the proposition that plaintiffs’ claims accrue during the period of time that his action was pending in the U.S. Supreme Court on certiorari, saying that “Plaintiff ‘fails to understand’ 28 U.S.C. §1367(c), which he relies on”. County Defendants assert: “Therefore, Plaintiffs should have filed the state claims that were tolled by July 2005.”  

The only problem with this argument is a careful search of the case and pin cites offered by County discloses not one mention of the US Supreme Court or tolling during petition for certiorari or any such inference in dicta.  One searches Kolani to no avail for any discussion of this issue whatever. Kolani does not stand for the proposition it is purported to represent.  

Furthermore, it makes no sense.  How could a plaintiff refile his state court claims while his federal matter including the same state court claims under pendent jurisdiction remains sub judice in the Supreme Court?  Kolani dealt with a case that did not proceed to the US Supreme Court, and thus the federal matter was terminated after the Court of Appeals handed down their ruling. If this matter had terminated in the Court of Appeal, then the 30-day grace period would indeed apply after the Court of Appeal.  That circumstance is inapposite here.  

Furthermore, Kolani stands for an entirely different proposition, involving a dubious method of calculation of time to refile state claims in Court of Appeal beyond the 30-day grace period.  Even on that issue, Kolani is no longer good law, and was called into question in subsequent cases, being rejected as “badly decided” Bonifield v. County of Nevada, 114 Cal.Rptr.2d 207, 209+, 94 Cal.App.4th 298, 301+ TA \l "Bonifield v. County of Nevada, 114 Cal.Rptr.2d 207, 209+, 94 Cal.App.4th 298, 301+" \s "Bonifield v. County of Nevada, 114 Cal.Rptr.2d 207, 209+, 94 Cal.App.4th 298, 301+" \c 1 , and disapproval recognized by Galaz v. Jackson, 2006 WL 648852, *3 (Cal.App. 2 Dist. Mar 16, 2006) TA \l "Galaz v. Jackson, 2006 WL 648852, *3 (Cal.App. 2 Dist. Mar 16, 2006)" \s "Galaz v. Jackson, 2006 WL 648852, *3 (Cal.App. 2 Dist. Mar 16, 2006)" \c 1 . 

V. COUNTY’S CONTINUING PERSISTENCE IN CLAIMING THAT PLAINTIFFS’ CLAIMS ARE BARRED BY THE TORT CLAIMS ACT, OR WAS NOT PLEADED AND NOT SUBSTANTIATED, IS WITHOUT MERIT

A. PROOF OF FILING TORT CLAIM IS UNNECESSARY AT THIS STAGE OF PROCEEDINGS BECAUSE IT WAS SUFFICIENTLY ALLEGED, BUT AN OFFER OF PROOF IS NEVERTHELESS AFFIXED IN EXHIBIT D

In County Reply Brief to Jeffrey Golin’s Opposition, County alleges that Plaintiffs’ Opposition “’confirms’ that his claims are barred by the Tort Claims Act”.  This proposition is a bit overstated.  Plaintiff Jeffrey Golin in his Opposition Brief did already explain that a valid tort claim was timely filed on May 5, 2003, conforming to the requirements of Cal. Govt. Code §945.4, alleging facts and circumstances and intended to attach a copy of the file stamped front cover sheet, which was omitted as an intended exhibit.  

A copy of this document is attached as Exhibit D…although it is unnecessary to show proof of any material evidence at this stage of the proceedings, since it was sufficiently pleaded in the verified amended complaint (VAC ¶187) and any genuine issues of material fact that are disputed must be left for the fact-finding stage and must be taken as true in a demurrer. Ordinarily it sufficient at this stage of the proceedings to allege compliance, even though the burden of proof is on the plaintiff as County correctly states, the burden of proof need not be met at this stage of the proceedings, the demurrer court is not an evidentiary proceeding and is presently without jurisdiction to hear or weigh evidence, including the admissibility of Exhibit D, and factual representations may not be employed as a means for summary judgment or demurrer.  However, Exhibit D at the very least convincingly shows that a genuine issue of material fact remains disputed among the parties that cannot be employed to sustain a demurrer.

B. COUNTY DEFENDANT’S COMPUTATIONS OF TIME REQUIRED TO FILE TIMELY TORT CLAIM ARE WITHOUT MERIT

l. Plaintiff’s rejection of delayed accrual contradicts settled law

Citing Naftziger v. American Numismatic Society (1996) 42 Cal.App. 4th 421, 428 TA \l "Naftziger v. American Numismatic Society (1996) 42 Cal.App. 4th 421, 428" \s "Naftziger v. American Numismatic Society (1996) 42 Cal.App. 4th 421, 428" \c 1 , (County Defendants’ Reply Brief, page 2) County Defendants assert that a claim, “generally”, accrues when the injuries occurred, which would place the date of commencement of the accrual beyond the statutory time bars.  “Generally” this is true, but as Naftziger itself states in its discussion, 

“These general principles have been significantly modified by the common law 'discovery rule,' which provides that the accrual date may be 'delayed until the plaintiff is aware of her injury and its negligent cause.' (Jolly v. Eli Lilly & Co., supra, 44 Cal.3d at p. 1109 TA \l "Jolly v. Eli Lilly & Co., supra, 44 Cal.3d at p. 1109" \s "Jolly v. Eli Lilly & Co., supra, 44 Cal.3d at p. 1109" \c 1 .)” (Benson v. Browning-Ferris Industries (1994) 7 Cal.4th 926, 931 [30 Cal.Rptr.2d 440, 873 P.2d 613] TA \l "Bernson v. Browning-Ferris Industries (1994) 7 Cal.4th 926, 931 [30 Cal.Rptr.2d 440, 873 P.2d 613]" \s "Bernson v. Browning-Ferris Industries (1994) 7 Cal.4th 926, 931 [30 Cal.Rptr.2d 440, 873 P.2d 613]" \c 1 .) “The discovery rule protects those who are ignorant of their cause of action through no fault of their own. It permits delayed accrual until a plaintiff knew or should have known of the wrongful conduct at issue. [Citation.]” (April Enterprises, Inc. v. KTTV (1983) 147 Cal.App.3d 805, 832 [195 Cal.Rptr. 421].)”

A cause of action accrues when the plaintiff discovers or should have discovered all the facts essential to his or her cause of action (Christoff v. Nestle USA, Inc., 152 Cal.App.4th 1439, 62 Cal.Rptr.3d 122 TA \l "Christoff v. Nestle USA, Inc., 152 Cal.App.4th 1439, 62 Cal.Rptr.3d 122" \s "Christoff v. Nestle USA, Inc., 152 Cal.App.4th 1439, 62 Cal.Rptr.3d 122" \c 1 )
A demurrer based on a statute of limitations will not lie where the action may be, but is not necessarily, barred; the defect must clearly and affirmatively appear on the face of the complaint, and it is not enough that the complaint shows that the action may be barred.
State ex rel. Metz v. CCC Information Services, Inc., 149 Cal.App.4th 402, 57 Cal.Rptr.3d 156, Cal.App. 2 Dist., 2007 TA \l "State ex rel. Metz v. CCC Information Services, Inc., 149 Cal.App.4th 402, 57 Cal.Rptr.3d 156, Cal.App. 2 Dist.,2007" \s "State ex rel. Metz v. CCC Information Services, Inc., 149 Cal.App.4th 402, 57 Cal.Rptr.3d 156, Cal.App. 2 Dist.,2007" \c 1 
In Elkins v. Derby (1974) 12 Cal.3d 410, 115 Cal.Rptr. 641, 525 P.2d 81 TA \l "Elkins v. Derby (1974) 12 Cal.3d 410, 115 Cal.Rptr. 641, 525 P.2d 81" \s "Elkins v. Derby (1974) 12 Cal.3d 410, 115 Cal.Rptr. 641, 525 P.2d 81" \c 1 , [the California Supreme Court] held in the context of a suit to recover for an industrial injury that the running of a limitations period is equitably tolled when an injured person has several formal legal remedies and reasonably and in good faith pursues one. Similarly, in Addison v. State of California, supra, 21 Cal.3d 313, 146 Cal.Rptr. 224, 578 P.2d 941 TA \l "Addison v. State of California, supra, 21 Cal.3d 313, 146 Cal.Rptr. 224, 578 P.2d 941" \s "Addison v. State of California, supra, 21 Cal.3d 313, 146 Cal.Rptr. 224, 578 P.2d 941" \c 1 , we applied the foregoing equitable tolling principle to reverse dismissal of an action filed in state court, on the basis that plaintiff had reasonably and in timely fashion pursued a concurrent federal remedy which had been dismissed for lack of jurisdiction after the applicable state statute of limitations had run. (Jones v. Tracy School Dist. 27 Cal.3d 99, 611 P.2d 441, Cal., 1980) TA \l "Jones v. Tracy School Dist. 27 Cal.3d 99, 611 P.2d 441, Cal., 1980)" \s "Jones v. Tracy School Dist. 27 Cal.3d 99, 611 P.2d 441, Cal., 1980)" \c 1 . 

Whether continuous accrual applies to this action or not, the court may not reasonably sustain a demurrer on the entire action as time barred when there are repeated injuries and violations alleged right up to present.  In addition, as we have just shown, no limitations period has yet been exceeded for any of these causes. 

m. Defendant Misstates the Date of Accrual for Timely Tort Claim

Cal. Govt. Code §910 governs the date on which the cause of action is accrued, as follows: 

For the purpose of computing the time limits prescribed by Sections 911.2, 911.4, 912, and 945.6, the date of the accrual of a cause of action to which a claim relates is the date upon which the cause of action would be deemed to have accrued within the meaning of the statute of limitations which would be applicable thereto if there were no requirement that a claim be presented to and be acted upon by the public entity before an action could be commenced thereon.

The cause of action as just shown accrued when the criminal charges were dropped, and thus the time for filing a government tort claim did not accrue until then.

n. 
Defendant County Misstates the Initial Filing Date for Commencement of this Action.

This action commenced on October 23, 2003, with the filing of the initial Civil Rights complaint in District Court.  The filing of this lawsuit in State Court on April 26, 2006 was a continuation of the same action in a state venue, arising from the same nexus of facts and unexhausted claims. County Defendants would have the court believe that the initial filing date of this state court action should be treated as the date of commencement of this action, and thus time barred.  This argument cannot lie because the statutes of limitations provide for an extension of time to file under 28 U.S.C. §1367(c), which clearly must be construed to extend the limitations period and not time bar it.  

In Elkins v. Derby (1974) 12 Cal.3d 410, 115 Cal.Rptr. 641, 525 P.2d 81 TA \l "Elkins v. Derby (1974) 12 Cal.3d 410, 115 Cal.Rptr. 641, 525 P.2d 81" \s "Elkins v. Derby (1974) 12 Cal.3d 410, 115 Cal.Rptr. 641, 525 P.2d 81" \c 1 , [the California Supreme Court] held in the context of a suit to recover for an industrial injury that the running of a limitations period is equitably tolled when an injured person has several formal legal remedies and reasonably and in good faith pursues one. Similarly, in Addison v. State of California, supra, 21 Cal.3d 313, 146 Cal.Rptr. 224, 578 P.2d 941 TA \l "Addison v. State of California, supra, 21 Cal.3d 313, 146 Cal.Rptr. 224, 578 P.2d 941" \s "Addison v. State of California, supra, 21 Cal.3d 313, 146 Cal.Rptr. 224, 578 P.2d 941" \c 1 , [they] applied the foregoing equitable tolling principle to reverse dismissal of an action filed in state court, on the basis that plaintiff had reasonably and in timely fashion pursued a concurrent federal remedy which had been dismissed for lack of jurisdiction after the applicable state statute of limitations had run. (Jones v. Tracy School Dist. 27 Cal.3d 99, 611 P.2d 441, Cal., 1 TA \l "Jones v. Tracy School Dist. 27 Cal.3d 99, 611 P.2d 441, Cal., 1" \s "Jones v. Tracy School Dist. 27 Cal.3d 99, 611 P.2d 441, Cal., 1" \c 1 980).
o. Defendant’s Statute of Limitations Claims Were Waived by Abandonment due to Failure to Plead Them For Six Years

After six years of litigation, County Defendants purport to suddenly discover that plaintiffs’ causes of action are time barred from the day the federal suit was filed. This is the first time that County has attempted to plead this defense in all this time.  Had County believed that it was entitled to dismissal on statute of limitations grounds, why has it taken them so long to plead it, and save the court and all the parties the expense of continuing litigation?  In County Defendants Reply Brief (page 4), County claims “The Statute of Limitations Expired Before Plaintiff Filed His Federal Action”.  That would mean that County had this defense on or before March 23, 2003 and could have claimed it four years ago, but failed to do so.  The Court should rule that it is now too late to pursue this defense. 

Cal. Govt. Code §910 governs the date on which the cause of action is accrued, as follows: 

For the purpose of computing the time limits prescribed by Sections 911.2, 911.4, 912, and 945.6, the date of the accrual of a cause of action to which a claim relates is the date upon which the cause of action would be deemed to have accrued within the meaning of the statute of limitations which would be applicable thereto if there were no requirement that a claim be presented to and be acted upon by the public entity before an action could be commenced thereon.

The cause of action as just shown accrued when the criminal charges were dropped, and thus the time for filing a government tort claim did not accrue until then.

C. CONTINUING ACCRUAL RULE APPLIES HERE

County Defendants claims that the “Continuing Accrual Rule” has been limited to cases involving continuing nuisances or unlawful taxes, citing Howard Jarvis Taxpayers Ass’n v. City of La Habra (2001) 215 Cal.4th 809, 821 TA \l "Howard Jarvis Taxpayers Ass’n v. City of La Habra (2001) 215 Cal.4th 809, 821" \s "Howard Jarvis Taxpayers Ass’n v. City of La Habra (2001) 215 Cal.4th 809, 821" \c 1 .  County is wrong.  This rule is broadly applied, to general circumstances.  It is well settled that, “Under the ‘continuing accrual rule,’ when an obligation or liability arises on a recurring basis, a cause of action accrues each time a wrongful act occurs, triggering a new limitations period,” (Jones v. Tracy School Dist. (1980) 27 Cal.3d 99, 105, 165 Cal.Rptr. 100, 611 P.2d 441 TA \l "Jones v. Tracy School Dist. (1980) 27 Cal.3d 99, 105, 165 Cal.Rptr. 100, 611 P.2d 441" \s "Jones v. Tracy School Dist. (1980) 27 Cal.3d 99, 105, 165 Cal.Rptr. 100, 611 P.2d 441" \c 1 .) see also State ex rel. Metz v. CCC Information Services, Inc. 149 Cal.App.4th 402, 57 Cal.Rptr.3d 156Cal.App. 2 Dist., 2007. (April 05, 2007) TA \l "State ex rel. Metz v. CCC Information Services, Inc. 149 Cal.App.4th 402, 57 Cal.Rptr.3d 156Cal.App. 2 Dist.,2007. (April 05, 2007)" \s "State ex rel. Metz v. CCC Information Services, Inc. 149 Cal.App.4th 402, 57 Cal.Rptr.3d 156Cal.App. 2 Dist.,2007. (April 05, 2007)" \c 1 .  Hogar Dulce Hogar v. Community Development Com'n of City of Escondido, 110 Cal.App.4th 1288, 2 Cal.Rptr.3d 497, Cal.App. 4 Dist., 2003 TA \l “Hogar Dulce Hogar v. Community Development Com'n of City of Escondido, 110 Cal.App.4th 1288, 2 Cal.Rptr.3d 497, Cal.App. 4 Dist.,2003" \s ")  Hogar Dulce Hogar v. Community Development Com'n of City of Escondido, 110 Cal.App.4th 1288, 2 Cal.Rptr.3d 497, Cal.App. 4 Dist.,2003" \c 1 .

Even if the Tort Claim Requirements were improperly pleaded or met, which they were not, suit is not barred against non-governmental entitles or persons sued in their personal and individual capacities as here and demurer cannot lie against those individuals or entitles.  This would mean that suit against the following defendants would not be barred and thus the demurrer cannot be sustained as to their causes of action: Allenby, Stiles, Buckmaster, Greenwood, Street, Duong, Hey, San Andreas Regional Center, Inc., Rogers, Kinderlehrer, Liske, Wendt, Johnson, Kratzer, Mantilla, the Tallas, Stanford, Lamb, and Masada.  In fact, the only public entities that would be excluded by a failure to timely file a tort claim, assuming that the tort claim was NOT timely filed (which it was) would be County of Santa Clara, and City of Palo Alto.  San Andreas Regional Center is a private non-profit corporation and thus would not be spared by such a defense.

D. SECTION 1983 CLAIMS ARE NOT BARRED BY FAILURE TO EXHAUST STATE ADMINISTRATIVE REMEDIES. 

Even in the event that plaintiffs had not exhausted state administrative remedies, which they certainly have shown they did, even this would not bar their proceeding under Section 1983 Civil Rights claims in Claims First, Second Third, Fifth, and Seventh Causes of Action. Damico v. California, 389 U.S. 416, 88 S.Ct. 526, U.S.Cal. 1967.  “The three-judge District Court dismissed the complaint solely because ‘it appear(ed) to the Court *417 that all of the plaintiffs (had) failed to exhaust adequate administrative remedies.’ This was error. In McNeese v. Board of Education, 373 U.S. 668, 83 S.Ct. 1433, 10 L.Ed.2d 622, noting that one of the purposes underlying the Civil Rights Act was ‘to provide a remedy in the federal courts supplementary to any remedy any State might have,’ id., at 672, 83 S.Ct. at 1435 we held that ‘relief under the Civil Rights Act may not be defeated because relief was not first sought under state law which provided (an administrative) remedy,’ id., at 671, 83 S.Ct., at 1435. See Monroe v. Pape, 365 U.S. 167, 180-183, 81 S.Ct. 473, 480-482, 5 L.Ed.2d 492.

VI. CLAIMS UNDER ADA WERE PROPERLY PLEADED

In County’s Reply Brief, page 8, County Defendants claim that Plaintiff failed to properly plead a case under Title the Americans with Disabilities Act (28 U.S.C. ¶12131).  Again, County overlooked completely the relevant pleadings that are there in the complaint, and this demurrer should be rejected.  

The necessary elements conceded by County are, that 1) Nancy is a disabled person with autism spectrum disorder and epilepsy, which no one could possibly contend does not qualify her as a person with a disability since it is conceded that she is a lifelong “client” of San Andreas Regional Center in a limited conservatorship (VAC ¶16), 2) plaintiffs have properly alleged with some specificity that Nancy has been discriminated against (VAC ¶249) by SARC, DDS and Talla House as a handicapped person by having all her rights stripped from her and wrongly institutionalizing her by virtue of her disability without any compelling state interest that could pass strict scrutiny, which the US Supreme Court held in Olmstead v. LC, 138 F.3d 893 (1999) TA \l "Olmstead v. LC, 138 F.3d 893 (1999)" \s "Olmstead v. LC, 138 F.3d 893 (1999)" \c 1  constituted a violation of the ADA, as “segregation by virtue of disability” (VAC ¶249), which, 3) have occurred by reason of the person’s disability (VAC ¶¶249, 277-280). In fact, even if it were true, as County Defendants’ state, that the only grounds for an ADA claim were that defendants conspired to remove her from her family by fraud and place her in a group home where she could no longer visit with her family without onerous obstacles merely because she is a handicapped person, that would be enough discrimination. However, obviously there is much more. All the necessary elements that County seemed to believe were missing in the complaint are there, and moreover on the complaint read in its entirety clearly shows a discrimination against Nancy on its face due to her handicap.

VII. RES JUDICATA DUE TO 2003 CONSERVATORSHIP PROCEEDING 
DOES NOT APPLY HERE

For res judicata to apply, there must be: (1) an identity of claims, (2) a final judgment on the merits, and (3) identity or privity between parties, Cabrera v. City of Huntington Park 159 F.3d 374 (9th Cir., 1998). Defendants cannot sustain their demurrer on the basis of even a single one of these tests. 

On the first test, there were no civil claims presented whatever to the 2003 Martin conservatorship court. It lacked jurisdiction to hear damages claims, being a probate court constituted of purely statutory rather than constitutional jurisdiction.  The Golins and DDS were competing petitioners for conservatorship, not plaintiffs v. defendants. The only issues announced by that court were, 1) Whether Nancy Golin should be conserved, and 2) who should be the conservator, the parents or the state?  Had there been any damages claims presented, the parents and Nancy would most certainly have been entitled to such due process safeguards as a jury trial. But that demand was rejected in pre-trial rulings on the legal contention of defendant MALORIE M. STREET (VAC ¶113) who purported to be Nancy’s sole legal representative and refused to be substituted out.  She argued that the only issue purportedly before the court was the conservatorship issue, in which the rights of “her client” were at stake.  Thus she prevailed in rejecting the parents’ jury demand on behalf of “her client” (who is mute and incompetent and unable to give informed consent). Had there been a jury trial

Secondly, as much as the County might prefer to view it that way, the conservatorship was not a final judgment.  Nancy is entitled to the same civil rights as all other citizens (Welf. & Inst. Code §§4502, 4503) and is not the permanent property of the state. A “permanent conservatorship” is not statutorily defined under the California probate code and if it were so it would be constitutionally barred inter alia under the 5th and 8th Amendments.  Conservatorships are never final judgments, because as recognized by the district court in invoking the Younger doctrine to dismiss, the probate court retains continuing jurisdiction over conservatorships, being mandated to review them annually and biennially (Cal. Prob. C. §1851).  In Martin’s statement of opinion, at the conclusion, Judge Martin allowed for the possibility that the conservatorship could be reversed, enumerating specific conditions by which the parents could reapply for conservatorship, including getting their drivers’ licenses up to date, paying all their debts, establishing a history of marital harmony (45 years is not enough), establishing a history of ‘working with professionals (SARC??!), satisfy all probation requirements
. A final judgment is one that cannot be reversed.  Here that is not so because the conservatorship can be (and should be) vacated.

Even more relevantly, a judgment for conservatorship is not the same as a judgment for civil and punitive damages.  The judgment of the 2003 conservatorship, being the appointment of the state as conservator to Nancy Golin, bears no relation to the judgment sought before this court for money damages against these defendants.  There has never been any sort of judgment of that type, nor has there been a judgment rejecting the merits of these claims.  The district court denial was by Rule 12(b)(6) failure to state a case, reached on grounds that are now mooted, without any evidentiary proceeding being reached.  Since many of the claims asserted here involve ongoing events, there could never have been any judgment on those recent claims in any prior civil suit.

Finally, on prong three of the test for res judicata, there is an almost complete lack of identity or privity of these parties. There were only two petitioners in the 2003 probate proceeding, the Golins and DDS
.  There were no plaintiffs and no defendants.  That leaves 26 defendants who were not parties in the conservatorship proceeding.  DDS is not even a defendant here, although they could be considered a privity to Mr. Allenby or Ms. Delgadillo.  Talla House was not involved when the Martin judgment was handed down.  Nancy was not transferred to Talla House until after the trial (after all these defendants defended Embee Manor and refused to consider moving her out of there).  No claims were ever made against any of these other defendants. 

The rule of res judicata that a judgment is conclusive as to every matter that might have been litigated does not apply to new rights acquired pending the prior action which might have been, but which were not required to be, litigated, Cabrera v. City of Huntington Park 159 F.3d 374 C.A.9 (Cal.),1998. Oct 16, 1998.

Thus, res judicata does not apply here and the Court should refuse to sustain the demurrer on those grounds. 
CONCLUSION
For the aforesaid reasons, County Defendants’ Demurrer must be denied.

Respectfully submitted this August 20, 2007

_____________________________

Jeffrey R. Golin, in propria persona

APPENDIX A

TABLE OF EXHIBITS

	EXHIBIT
	DESCRIPTION

	A
	REPORTER’S TRANSCRIPT OF ORAL ARGUMENT OF MAY 30, 2007, BEFORE HON. EUGENE HYMAN

	B
	DECLARATION OF JOHN R. LEHMAN

	C
	DECLARATION OF ANDREW J. LAUTENBACH

	D
	Filed Tort Claim against County, May 5, 2003.

	E
	LETTER FROM MS. LAMB COMPLAINING TO STATE LICENSING IN 2004 AFTER TRIAL, CONCERNING ABUSE OF NANCY AT EMBEE, WITHHELD FROM TRIAL.


APPENDIX B

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

 (Title II of the Americans with Disabilities Act (Prohibition of Discrimination against the Handicapped)):

42 U.S.C. §12132 TA \l "42 U.S.C. §12132" \s "42 U.S.C. §12132" \c 2 . : “Subject to the provisions of this subchapter, no qualified individual with a disability shall, by reason of such disability, be excluded from participation in or be denied the benefits of the services, programs, or activities of a public entity, or be subjected to discrimination by any such entity.
42 U.S.C. § 12133 TA \s "42 U.S.C. § 12133" : “The remedies, procedures, and rights set forth in section 794a of Title 29 (Labor Code) shall be the remedies, procedures, and rights this subchapter provides to any person alleging discrimination on the basis of disability in violation of section 12132 of this title.”

29 U.S.C. §794a TA \s "29 U.S.C. §794a" . Remedies and attorney fees: 

(a)(1) The remedies, procedures, and rights set forth in section 717 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-16 TA \l "42 U.S.C. 2000e-16" \s "42 U.S.C. 2000e-16" \c 2 ), including the application of sections 706(f) through 706(k) (42 U.S.C. 2000e-5(f) TA \l "42 U.S.C. 2000e-5(f)" \s "42 U.S.C. 2000e-5(f)" \c 2  through (k)), shall be available, with respect to any complaint under section 791 of this title, to any employee or applicant for employment aggrieved by the final disposition of such complaint, or by the failure to take final action on such complaint. In fashioning an equitable or affirmative action remedy under such section, a court may take into account the reasonableness of the cost of any necessary work place accommodation, and the availability of alternatives therefor or other appropriate relief in order to achieve an equitable and appropriate remedy.

(2) The remedies, procedures, and rights set forth in title VI of the Civil Rights Act of 1964 [42 U.S.C.A. § 2000d et seq.] TA \l "42 U.S.C.A. § 2000d et seq.]" \s "42 U.S.C.A. § 2000d et seq.]" \c 2  shall be available to any person aggrieved by any act or failure to act by any recipient of Federal assistance or Federal provider of such assistance under section 794 of this title (emph added).

42 U.S.C 2000d et seq (2000e-5) TA \l "42 U.S.C 2000d et seq (2000e-5)" \s "42 U.S.C 2000d et seq (2000e-5)" \c 2  (Prohibition against exclusion from participation in, denial of benefits of, and discrimination under Federally assisted programs on ground of race, color, or national origin). “

“No person in the United States shall, on the ground of race, color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance.”

This enforcement provision is coextensive with the enforcement provisions of the 1964 Civil Rights act, prohibiting racial discrimination in employment:

“(b) Charges by persons aggrieved or member of Commission of unlawful employment practices by employers, etc.; filing; allegations; notice to respondent; contents of notice; investigation by Commission; contents of charges; prohibition on disclosure of charges; determination of reasonable cause; conference, conciliation, and persuasion for elimination of unlawful practices; prohibition on disclosure of informal endeavors to end unlawful practices; use of evidence in subsequent proceedings; penalties for disclosure of information; time for determination of reasonable cause.”

“Developmental Disabilities Assistance and Bill of Rights”, 42 U.S.C. § 15091(a) TA \s "42 U.S.C. § 15091(a)"  (Subchapter II Family Support, Findings, purposes, and policy),: 

(a) Findings:

“Congress makes the following findings:

“(1) It is in the best interest of our Nation to preserve, strengthen, and maintain the family.

“(2) Families of children with disabilities provide support, care, and training to their children that can save States millions of dollars. Without the efforts of family caregivers, many persons with disabilities would receive care through State-supported out-of-home placements.

“(3) Most families of children with disabilities, especially families in unserved and underserved populations, do not have access to family-centered and family-directed services to support such families in their efforts to care for such children at home.

“(4) Medical advances and improved health care have increased the life span of many people with disabilities, and the combination of the longer life spans and the aging of family caregivers places a continually increasing demand on the finite service delivery systems of the States.

“(5) In 1996, 49 States provided family support initiatives in response to the needs of families of children with disabilities. Such initiatives included the provision of cash subsidies, respite care, and other forms of support. There is a need in each State, however, to strengthen, expand, and coordinate the activities of a system of family support services for families of children with disabilities that is easily accessible, avoids duplication, uses resources efficiently, and prevents gaps in services to families in all areas of the State.

“(6) The goals of the Nation properly include the goal of providing to families of children with disabilities the family support services necessary--

(A) to support the family;

(B) to enable families of children with disabilities to nurture and enjoy their children at home;

(C) to enable families of children with disabilities to make informed choices and decisions regarding the nature of supports, resources, services, and other assistance made available to such families; and

(D) to support family caregivers of adults with disabilities.

(b) Purposes

“The purposes of this subchapter are--

“(1) to promote and strengthen the implementation of comprehensive State systems of family support services, for families with children with disabilities, that are family-centered and family-directed, and that provide families with the greatest possible decision-making authority and control regarding the nature and use of services and support;

“(2) to promote leadership by families in planning, policy development, implementation, and evaluation of family support services for families of children with disabilities;

“(3) to promote and develop interagency coordination and collaboration between agencies responsible for providing the services; and

“(4) to increase the availability of, funding for, access to, and provision of family support services for families of children with disabilities.

“(c) Policy 

“It is the policy of the United States that all programs, projects, and activities funded under this subchapter shall be family-centered and family-directed, and shall be provided in a manner consistent with the goal of providing families of children with disabilities with the support the families need to raise their children at home.”

42 U.S.C.A. § 15092 TA \l "42 U.S.C.A. § 15092" \s "42 U.S.C.A. § 15092" \c 2  “Definitions and special rule” (in relevant part):…

 “(3) Family support for families of children with disabilities

“The term "family support for families of children with disabilities" means supports, resources, services, and other assistance provided to families of children with disabilities pursuant to State policy that are designed to--

“(A) support families in the efforts of such families to raise their children with disabilities in the home;

“(B) strengthen the role of the family as primary caregiver for such children;

“(C) prevent involuntary out-of-the-home placement of such children and maintain family unity; and

“(D) reunite families with children with disabilities who have been placed out of the home, whenever possible.”
PROOF OF SERVICE

I am employed in the County of Santa Clara, State of California.  I am over the age of 18 and not a party to the within action; my business address is 93 E. San Carlos St., San Jose, CA 95112.  I am readily familiar with the business practices of the collection and processing of correspondence, said practice being that in the ordinary course of business, correspondence is deposited in the United States Postal Service the same day as it is placed for collection.  

I served the following documents to the parties who have appeared in this case:

AMENDED MEMORANDUM OF POINTS AND AUTHORITIES OF PLAINTIFF JEFFREY GOLIN IN OPPOSITION TO DEMURRERS OF COUNTY DEFENDANTS’ (CCP 473(a)(1)) 

(   ) Via Federal Express Next Day Business Day and paid for by sender to the persons noted on the attached Service List

(  ) Via e-mail to the persons noted on the attached Service List

(   ) Via Personal Delivery to the persons noted on the attached Service List. 

(xx) Via First Class Mail to the persons noted on the attached Service List

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.  Executed August 20, 2007, at San Jose, California.

________________________

Nathan Nava




� Relevant new evidence has surfaced which was withheld from the 2003 conservatorship trial by Ms. Lamb, see Exhibit E, showing extreme abuse of Nancy when she was at Embee Manor, which would if disclosed have potentially changed the result of the conservatorship trialm and which dereats any claim of collateral estoppel or res judicata over intervening claims.


� Golin v. Allenby, Ninth Circuit Appellants’ Opening Brief, available at 2004 WL 3155788 (9th Cir.), at 1.


� Golin v. Allenby, 135 Fed.Appx. 978, 979 (9th Cir.(Cal.)),… “The Golins contend in the alternative that the district court abused its discretion when it did not appoint them as Nancy Golin's guardians ad litem. This contention fails because neither Jeffrey nor Elsie Golin is an attorney and non-attorneys are barred from bringing suit on behalf of others. See Johns v. County of San Diego, 114 F.3d 874, 876-77 (9th Cir.1997).


� Golin v. Allenby, 135 Fed.Appx. 978, 979 (9th Cir.(Cal.)) “…The Golins contend that they had standing to pursue claims on behalf of Nancy Golin because she is their daughter. However, the district court properly concluded that the Golins did not have standing because Nancy Golin had previously been found incompetent and a conservator had been appointed. See Fed.R.Civ.P. 17(b) (requiring that capacity of an individual to sue be determined by the law of that individual's domicile); Cal. Civ. Proc. §372(a) (requiring that a party for whom a conservator has been appointed be represented by that conservator)…”


� As recently argued in the Supreme Court, Golin v. Allenby, (2005 WL 3499446) petition for certiorari: “Cal. C. Civ. Proc.§372(a) also allows for an incompetent to be represented by a guardian ad litem. Cal. C. Civ. Proc. §372(a)� TA \l "Cal. C. Civ. Proc. §372(a)" \s "Cal. C. Civ. Proc. §372(a)" \c 2 �: … that person shall appear either by a guardian or conservator of the estate or by a guardian ad litem appointed by the court in which the action or proceeding is pending, or by a judge thereof, in each case…” (emph. added)”


� supported by allegations of “actual constitutional violations” in additional Claims under the 1st (VAC ¶¶213-220),  4th (VAC ¶¶206- 212), 5th (VAC ¶¶221-226), 6th (VAC ¶¶295-311), 8th (VAC ¶¶254-266), and other claims citing Section 1983, and Section 1985 under the different causes.


� (Developmental Disabilities Advocacy Center, Inc. v Melton, (CA1 NH) 689 F2d 281� TA \l "Developmental Disabilities Advocacy Center, Inc. v Melton, (CA1 NH) 689 F2d 281" \s "Developmental Disabilities Advocacy Center, Inc. v Melton, (CA1 NH) 689 F2d 281" \c 1 �; Hoffert v General Motors Corp., (CA5 Tex) 656 F2d 161� TA \l "Hoffert v General Motors Corp., (CA5 Tex) 656 F2d 161" \s "Hoffert v General Motors Corp., (CA5 Tex) 656 F2d 161" \c 1 �, reh den (CA5 Tex) 660 F2d 497 and reh den (CA5 Tex) 660 F2d 497 and cert den 456 US 961, 72 L Ed 2d 485, 102 S Ct 2037; Adelman on behalf of Adelman v Graves, (CA5 Tex) 747 F2d 986, 40 FR Serv 2d 631� TA \l "Adelman on behalf of Adelman v Graves, (CA5 Tex) 747 F2d 986, 40 FR Serv 2d 631" \s "Adelman on behalf of Adelman v Graves, (CA5 Tex) 747 F2d 986, 40 FR Serv 2d 631" \c 1 �)


� “steal”…Interestingly phrased as if she were viewed as a material asset and not a human being, perhaps because as a human being she could not be kidnapped if she wanted to go, theoretically, and she does want to go.


� The United States Court of Appeals for the Sixth Circuit has set forth five elements of fraud upon the court which consist of conduct: "1. On the part of an officer of the court; 2. That is directed to the 'judicial machinery' itself; 3. That is intentionally false, willfully blind to the truth, or is in reckless disregard for the truth; 4. That is a positive averment or is concealment when one is under a duty to disclose; 5. That deceives the court." Demjanjuk v. Petrovsky, 10 F.3d 338, 348 (6th Cir.1993)� TA \l "Demjanjuk v. Petrovsky, 10 F.3d 338, 348 (6th Cir.1993)" \s "Demjanjuk v. Petrovsky, 10 F.3d 338, 348 (6th Cir.1993)" \c 1 �� TA \s "Demjanjuk v. Petrovsky, 10 F.3d 338, 348 (6th Cir.1993)" �. 


� Significantly, the record of this proceeding appears deliberately tainted to delete this reference by ellipsis, which Mr. Golin and Mrs. Golin verify herein (Exhibit A,  p22, line 28 to p23, line 1), where the court says “I haven’t said that, I haven’t said that.  I’m saying that -- “ [due to the history of the case the mother may not be the appropriate person]. Judge Hyman’s “history of the case” statement is only reported obliquely elsewhere, “In any event, I’m not sure that this is your average fender-bender kind of case” (RTP p22, lines 15-16), and “I don’t see this as your average PI case” (RTP p22, line 21).





� The fact that this issue is presently the subject of a pending petition for Certiorari in the United States Supreme Court (No. 06-1562) should not inhibit this Court from correcting such an obviously incorrect error at law on its own.  This court is requested to take judicial notice of this proceeding and all its pleadings.


� It speaks volumes that, after all the exaggerated and mistaken findings of neglect Judge Martin “found”, he believed these circumstances could be remedied by the parents getting their drivers’ licenses updated.


� Three, if Ms. Lamb is to be counted, but she dropped out during the trial.
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